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THE QUESTIONS PRESENTED ARE: 

(1) Whether Thomas’ representations to McNabb were 
false. 

(2) Whether McNabb relied upon Thomas’ representa¬ 
tions. 

(3) WTiether Thomas’ fraud vitiated the exchange agree¬ 
ment, or was it waived by appellant. 

(4) Whether McNabb made an independent investigation 
of the value of the orchard and relied upon the infor¬ 
mation obtained. 

(5) WTiether appellant made an independent investiga¬ 
tion of the other representations and relied upon the 
information obtained. 

(6) WTiether Thomas concealed from McNabb the sources 
where information regarding the truth or falsity of 
the other representations could have been obtained. 

(7) WTiether means were equally open and available to 
McNabb to ascertain the truth or falsity of the 
representations made. 

(8) WTiether the inspection by McNabb of the orchard 
constituted an independent investigation of the truth 
or falsity of the representations made. 

(9) Whether upon the evidence and law appellant was 
entitled to the relief demanded. 
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IN THE 


United States Const of 

Fob the District of Columbia 


Appeals 

Circuit. 


No. 10,761. 


JOHN D. McNABB, Appellant, 
v. 

0. E. THOMAS, LILAH R. THOMAS and KATHERINE 

T. SLATER, Appellees. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by the plaintiff below from a final judg¬ 
ment of the United States District Court for the District 
of Columbia dismissing his complaint (App. 17) and from 
which an appeal is permitted by Sections 1291,1292 of Re¬ 
vised Title 28, United States Code. 

STATEMENT OF THE CASE. 

In June 1948 appellee 0. E. Thomas came to Washington 
from Tennessee and listed with the Senate Realty Company 
“for sale or trade ’’ a peach orchard situated in Hamilton 
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County, Tennessee. According to the amended answer of 
his daughter, appellee Slater, Thomas was an experienced 
peach orchard operator (App. 9) while, on the other hand, 
appellant McNabb had not any experience with peach or¬ 
chards and Thomas knew this. McNabb, for the last 15 
or 20 years, had been engaged in social work for the United 
Nations, Near East Belief and the American Bed Cross. 
(App. 34. 35) 

At the time Thomas listed the orchard with the Senate 
Bealty Company he dealt with Bobert E. Cox of that com¬ 
pany, and represented to him that he owned the orchard, 
that he himself had operated it during the past two years; 
that it contained 140 acres; that it contained 12,000 peach 
trees (App. 19); that it was worth $55,000.00 (App. 22); 
that he had four permanent employees at the orchard (App. 
21); that he estimated the 1948 crop would produce 15,000 
to 16,000 bushels (App. 22). It subsequently developed 
as hereinafter demonstrated, by oral and documentary evi¬ 
dence, that Thomas impersonated the owner of the orchard 
and that the above mentioned representations, also sub¬ 
sequently made to McNabb, were false. Cox then got in 
touch with appellant who theretofore had listed with the 
Senate Bealty Company “for sale or trade” premises 118- 
120 C. Street N. W. this city, (which had been converted 
into an apartment house) at a valuation of $50,000.00. 
McNabb had bought this property in 1946 through the 
Senate Bealty Company for $50,000.00, of which he paid 
in cash twenty odd thousand dollars, and the Senate Bealty 
Company was managing it and collecting the rents. The 
records of the Senate Bealty Company showed what rent 
it had yielded, the cost of operation and maintenance and 
its net returns. In Ms deposition Thomas testified that 
neither the Senate Bealty Company nor McNabb had made 
any false representations regarding the C Street property. 
(Thomas* Dep. 15) As the apartment house was subject 
to the payment of two mortgages aggregating about $25,- 


300.00, McNabb valued bis equity at $25,000.00 and the 
exchange agreement was made upon that basis. 

Thereupon Cox got in touch with Thomas who again came 
to Washington and he and McNabb met at the office of the 
Senate Realty Company and discussed their respective prop¬ 
erties. Thomas then represented to McNabb, according to 
McNabb’s testimony, that he owned the orchard and had 
operated it himself for the past two years, that he valued 
it at $55,000.00, that it contained 140 acres and that there 
were about 11,000 healthy bearing peach trees on it, that in 
1947 it produced about 22,000 bushels of peaches and that 
in that year the operating cost was $2,200.00, that he paid 
his foreman of the orchard $3.00 a day except during pick¬ 
ing season when he paid him $4.25 a day. (App. 33, 34) 

Thomas apparently satisfied regarding McNabb’s prop¬ 
erty, returned to his home in Tennessee and McNabb, be¬ 
lieving the representations made to him by Thomas were 
true, went to Tennessee and inspected the orchard. Being 
unacquainted there, McNabb went direct to Thomas’ home 
and Thomas invited him to stay there overnight, which he 
did. 

The next morning Thomas took McNabb to the orchard 
and showed him over about one-quarter of it, Thomas say¬ 
ing there was no occasion for going over the rest of it. 
(App. 35). 

Thomas then took McNabb to the neighboring town of 
Evansville and introduced him to a friend, S. Harrison, who 
some years before had handled the fruit of the orchard as 
a fruit broker. 

Thomas in his deposition related what he, McNabb and 
Harrison talked about Thomas testified (Thomas’ Dep. 
3, 4) 

“He came to my home in Graysville, then we came to 
Chattanooga and he went out to the peach orchard and 
went over the whole orchard. That was in—be in June 
nineteen forty-eight, somewhere around the middle of 
the month, and I taken him up to Evansville and intro- 
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duced him to a Mr. Harrison, S. Harrison, who was 
onr frnit broker; been handling fruit for a good many 
years, berries, in that territory, and was very familiar 
with orchards and how they were handled, and asked 
him to tell Mr. McNabb what he knew about this 
orchard, since he’d been handling the fruit off of it for 
■several years, which he did. He told him what he knew 
about the orchard, or what he thought of the orchard. It 
had been reset with young trees between the old ones, 
and the trees were in bearing, and take out the old ones 
as he seen fit, and still have a new orchard. And he 
also told him that the orchard, with the proper care 
and handling, with a full crop of peaches, would pro¬ 
duce anywhere from twenty to thirty thousand bushels 
of peaches in one season. And he also told him what 
the orchard had been doing, the price they’d been get¬ 
ting and the kind of fruit, and I told Mr. Harrison what 
I had told Mr. McNabb, and asked him to verify that 
as to whether I was right or wrong in regard to the 
orchard, and we went over it and he said, well, he 
thought that was just about right.” 

After interviewing Harrison, McNabb contacted E. L. 

Tipps, the county agriculture agent in Rhea County, which 

adjoins Hamilton County, and in due course Tipps wrote 

McNabb (Defendants’ Ex. 1). 

“I drove fifty-four miles yesterday checking over the 
0. E. Thomas peach orchard near Soddy. This orchard 
has from nine to ten thousand peach trees in it, and I 
believe there will be approximately 2500 to 3000 bushels 
of peaches harvested this year from this orchard. No 
doubt if the rains continue there might be a little more 
harvested than the number of bushels I stated above. 
A large portion of peaches in the lowland seem winter- 
killed and the only peaches left are on the highlands. 
From all indications, it seems that there will be a good 
demand for peaches in this area. Most all the peach 
crop was killed by late frost this spring. If this orchard 
had some improvements made on it within the next 
few years, it would soon repay the owner in production 
within a short time.” 
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On the morning that Thomas took McNabb and showed 
him a part of the orchard there were two men present bnt 
Thomas did not introduce them to McNabb nor tell him 
who they were or why they were there, and McNabb did 
not inquire. 

It subsequently developed that they were G. L. Cleckler, 
the owner of the orchard, and Henekar Parker, Cleckler’s 
foreman and lessee of the orchard. 

Following this Thomas, with McNabb, returned together 
to Washington where on July 12, 1948 they entered into 
the exchange agreement, Thomas contracting as owner of 
the orchard. 

By the exchange agreement, Thomas, as owner, agreed to 
convey his orchard to McNabb and in return, McNabb as 
a consideration for the orchard, agreed to convey the C 
Street property to Thomas’ daughter, Appellee Slater, pay 
Thomas $4,000.00 in cash and $8500.00 in four equal annual 
installments of $2125.00 each, making the total considera¬ 
tion $37,500.00 for the orchard. 

After signing the exchange agreement McNabb went to 
Tennessee; Thomas having informed him that the title 
examination of the orchard, which he had already ordered, 
would be completed in a couple of days, (Thomas Dep. 8) 
and together they again went to the orchard. Again the 
two men previously referred to were there and Thomas 
introduced one of them, Cleckler, to McNabb. It was only 
a casual introduction (App. 37) and Thomas did not tell 
McNabb who Cleckler was or why he was there and McNabb 
did not inquire. Cleckler, who appeared at the trial as a 
witness for Slater testified, that he “did not talk with 
McNabb” and that “I had no dealings with McNabb”. He 
knew McNabb was buying the orchard. (App. 30) 

Parker testified at the trial that Thomas told him that he 
and Cleckler “was on a deal to sell the orchard” and “the 
man he was trading it to did not know anything about it”— 
the orchard. (App. 59) 
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Examination of the title of the orchard having been com¬ 
pleted on Jnly 13, 1948—the day following the date of the 
exchange agreement—Thomas on Jnly 16, 1948 took 
McNabb to his lawyer’s office in Chattanooga to consummate 
their exchange agreement. Whereupon Thomas delivered 
to McNabb the certificate of a Tennessee Title Insurance 
Company, dated July 13, 1948, certifying that according 
to the land records Thomas and his wife owned the orchard. 
This, of course, was the best evidence of Thomas’ ownership 
of the orchard, as represented by him. It subsequently 
developed that this report of the title company was false. 
Then McNabb gave Thomas two checks payable to his order, 
one for $2,750.00 and the other for $250.00 drawn upon 
Washington banks. He also turned over to Thomas a check 
of the Senate Realty Company for $1,000.00 which repre¬ 
sented the deposit McNabb made at the time the sales 
agreement was executed, thus making in all $4,000.00—the 
amount of the cash payment required by the exchange 
agreement. In addition McNabb gave Thomas his two 
promissory notes of $2,125.00 each payable to Thomas’ 
order. There was some misunderstanding regarding the 
execution by McNabb of his deed for the C Street property 
but this was straightened out later when McNabb executed 
and delivered the deed in Thomas’ lawyer’s office. There¬ 
upon Thomas delivered to McNabb a deed executed on 
July 16, 1948 by him and his wife, as owners, conveying 
the orchard to McNabb. 

Subsequently, and after McNabb took over the operation 
of the orchard, he discovered 

(a) that G. L. Cleckler was the owner of the orchard, 
and that the other man previously referred to was Henekar 
Parker, Cleckler’s foreman and lessee. (App. 53) 

(b) that Parker had an agreement with Cleckler to op¬ 
erate the orchard for him until 1950 and that they were to 
share the profits. (Pltf’s Ex. 8) 
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(c) that in 1947 Cleckler had offered to sell the orchard 
to Parker, with everything on it, for $6,000.00 (App. 60) 

(d) in 1947 the orchard produced 6400 bushels of peaches. 

(e) that in 1947 the cost of operating the orchard was 
$4300. (App. 62) 

(f) that the orchard contained only 120 acres. 

(g) that there were 8945 peach trees in the orchard. 
(App. 61) 

(h) that in 1947 Cleckler gave Thomas an oral option to 
buy the orchard for $7,000.00 with the understanding that 
if Thomas made any profit through its resale he was to 
share it with Cleckler. (App. 25) 

(i) that on July 13, 1948 Thomas and his wife had no 
interest or estate of record or otherwise in the orchard and, 
therefore, that the certificate of the Tennessee Title Insur¬ 
ance Company dated July 13, 1948 certifying that Thomas 
and his wife were the record owners, was false. 

(j) that on July 16, 1948, but after McNab.b had paid 
to Thomas $3,000.00 by his two checks of $2,750.00 and 
$250.00, Thomas endorsed and delivered to Cleckler the 
$2,750.00 check and also delivered to him his own two 
promissory notes of $2,125.00 each—$7,000.00 in all— 
Cleckler then gave Thomas a deed conveying the orchard 
to him. 

In the deed to Thomas, Cleckler inserted a clause secur¬ 
ing the payment of the two promissory notes which provided 
that in case Thomas defaulted in their payment the property 
might be sold at foreclosure proceedings. At the trial 
Cleckler testified (App. 27) that when the first note became 
due and was not paid he foreclosed the trust and reacquired 
the orchard at public sale for $2,000.00—there being no 
other bidder. (App. 29) 
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In his deposition Thomas testified that he had not re¬ 
corded the deed to the orchard from Cleckler to him and 
wife (Thomas Dep. 32) but he did not give any reason for 
this action. Presumably his intention is or was to keep 
it off record until McNabb paid his two promissory notes of 
$2,125.00 each, which he still holds and has placed in the 
hands of a Washington lawyer for collection. (Thomas Dep. 
60, 61) 

McNabb promptly instituted his action against Thomas, 
his wife and daughter, for rescission of his deed conveying 
the C Street property to Slater, and recovery of the $3,000.00 
paid Thomas and for the surrender and cancellation of his 
two promissory notes of $2,125.00 each which Thomas holds, 
McNabb basing his action for this relief upon the misrep¬ 
resentations which Thomas made to him and which resulted 
in his being stripped of his material possessions. 

Though he was served by substitute process and with a 
copy of the complaint, Thomas did not answer the complaint 
and a default was entered against him. This default, how¬ 
ever, was set aside by Judge Letts in the appealed decree 
presumably because it was thought that Thomas, by testi¬ 
fying regarding the merits of the complaint had submitted 
himself to the jurisdiction of the Court; his deposition 
having been read at the trial and admitted in evidence. 

But Slater, who personally knew nothing about her 
father’s misrepresentations as she was not present when 
they were made, answered the complaint. In her amended 
answer and at pre-trial, she admitted that her father repre¬ 
sented to McNabb that he was an experienced peach orchard 
operator, that the orchard contained 140 acres and that it 
was worth $45,000.00. (App. 10, 13) Though, at that time, 
she knew or presumably knew that Cleckler had sold it 
to her father for $7,000.00. 

Slater, in her amended answer (App. 10) and also at 
pre-trial (App. 13) set up, in effect, the defense that regard¬ 
less of her father’s misrepresentations McNabb had, by 
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inspecting the orchard, estopped himself to set np those mis¬ 
representations as grounds for relief from the fraud prac¬ 
tice by them. During the taking of Thomas’ deposition, 
Thomas was asked why he took title to the C Street prop¬ 
erty in the name of his daughter instead of his own; the 
questions and answers were: 

Q. Did your daughter know that this deed was going to 
be made to her? A. Yes, she put in part of the money 
—quite a bit of money. 

Q. How much amount did she put in? A. Oh, I don’t 
know. I expect it runs up considerable, what she 
put in. 

Q. Well, just give us an estimate of the approximate 
amount. A. Oh, I don’t know. I just—I don’t know 
what was used. Maybe around fifteen hundred or 
two thousand, all told. (Thomas’ dep. p. 45) 

Q. Now what is your interest in this Washington prop¬ 
erty, Mr. Thomas? A. Well, my daughter paid most 
of the money that was paid out, and of course she 
would eventually get the property, anyway, the kids 
would, and I just figured my interest in it would be 
whatever was necessary, as long as we kept it. 
(Thomas’ dep. p. 53) 

But Slater, after filing her original answer to the com¬ 
plaint filed a motion (which was overruled) to dismiss this 
action, and in it she informed the court that while she held 
the legal title to the C Street property, she had no bene¬ 
ficial interest in it, and that the equitable right, title and 
interest was in her father. (App. 8) Neither in her amended 
answer nor at pre-trial did the appellee Slater claim that 
she had contributed any money towards the deal. 

At pre-trial issues were formulated for trial. (App. 11, 
12, 13) In effect they were whether the representations 
Thomas made to McNabb were false and if so, whether 
McNabb had estopped himself to assert them as grounds 
for relief. 
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The case came on for trial before Judge Letts who made 
various findings of fact among which were, in effect, that 
representations made by Thomas were not false, and that 
even if they were false, McNabb by inspecting the property 
had gathered independent information regarding the value 
of the orchard, and had thereby estopped himself from 
relying upon the representations for the relief demanded. 

The first issue was whether Thomas represented to 
McNabb that he owned the orchard, and if so, was that 
representation false. That Thomas so represented to him 
was testified by McNabb and is supported by Cox of the 
Senate Realty Company who testified that the same repre¬ 
sentation was made to him a few days before. It is also 
supported by the following written evidence, 

(a) In the exchange agreement Thomas agreed to con¬ 
vey all of his right, title and interest in the orchard. (Pltf’s 
Ex. 1) 

(b) In a contract between Thomas and the Senate Realty 
Company, dated July 12, 1948, whereby Thomas agreed to 
pay $1,000.00 commission for “exchanging my 140 acres 
more or less. (Pltf’s Ex. 2) 

(c) The title certificate dated July 13, 1948 certifying 
that according to the land records Thomas and his wife 
owned the orchard. (Pltf’s Ex. 7) The fact that Thomas* 
representation of ownership was false was also established 
by Cleckler who testified that until July 14,1948 he was the 
owner of the orchard, (App. 23) and his deed delivered 
July 16,1948 to Thomas corroborates his testimony. More¬ 
over Henekar Parker testified that during a conversation 
between himself, Thomas and Cleckler, Thomas told Cleck¬ 
ler and Parker that he was dealing with the orchard as 
owner thereof. (App. 60) 

The second issue was whether Thomas represented to 
McNabb that he had operated the orchard for the past 2 
years, and if so, was it false. This representation was 
coupled with the representation of ownership. The testi- 
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mony of McNabb that the representation was made by 
Thomas (App. 34) is supported by the fact that the same 
representation was made to Cox a few days before, accord¬ 
ing to Cox’s testimony. (App. 19) That this representa¬ 
tion was false was established by Cleckler who testified 
that he, as owner, had operated the orchard from 1946 un¬ 
til he conveyed it to Thomas by deed dated July 14, 1948 
and delivered to Thomas July 16,1948. (App. 24) 

The third issue was whether Thomas represented to Mc¬ 
Nabb that the orchard was worth $55,000.00, and if so, was 
it false. 

At pre-trial appellee Slater admitted that her father had 
represented to McNabb that the orchard was worth 
$45,000.00 which was more than six times the amount 
Thomas paid Cleckler for it. 

The testimony of McNabb that the representation was 
made to him by Thomas (App. 34) is supported by the tes¬ 
timony of Cox that the same representation was made to 
him only a few days before. (App. 22) The fact that the 
orchard was worth not more than $7,000.00 was established 
by the testimony of Cleckler (App. 25) that he sold it to 
Thomas for that amount 

Henekar Parker testified that in 1947 Cleckler offered to 
sell the orchard to him for $6,000.00 including everything 
on it. (App. 60) 

The fourth issue was whether Thomas represented to 
McNabb that the orchard contained 140 acres, and if so, was 
it true. 

In her amended answer, Slater admits that Thomas so 
represented. 

McNabb testified that Thomas made the representation 
to him (App. 33) and his testimony is supported by Cox 
who testified that Thomas made this same representation 
to him a few days earlier. It is also supported by written 
evidence, 

(a) the exchange agreement itself calls for 140 acres. 
(Pltf’s Ex. 1) 
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(b) Thomas’ contract with the Senate Realty Company 
to pay it $1,000.00 commission calls for 140 acres. (Pltf’s 
Ex. 2) That this representation was false is evidenced by 
Thomas’ deed to McNabb which calls for 120 acres more 
or less. Cleckler testified that he told Thomas that his deed 
called for 120 acres more or less. (App. 25) 

Thomas also represented to McNabb— 

(a) that in 1947 the orchard produced 22,000 bushels of 
peaches. (App. 33) Thomas did not deny that he so rep¬ 
resented. Parker testified that in 1947 it produced 6,400 
bushels. (App. 62) 

(b) that in 1947 the cost of operating the orchard was 
$2,200.00. Thomas did not deny he made this representa¬ 
tion. Parker testified that it cost $4,300.00. (App. 62) 

When McNabb asked Thomas to let him see the records 
disclosing the production and cost of operation of the or¬ 
chard for 1947 Thomas stated that he kept no records. He 
concealed from McNabb the fact that Cleckler (App. 32) 
and Parker (App. 62) kept records and that those records 
would disclose the falsity if his representations regarding 
the production and cost of operation of the orchard for 
1947. 

Judge Letts, upon making five findings of facts and three 
conclusions at law, all apparently being predicated upon 
the recitals in the preamble thereto (App. 14, 15), entered 
a final judgment dismissing McNabb’s complaint with costs 
(App. 17) and from which this appeal was perfected. 

The result of all this is that McNabb has lost the equity 
of $25,000.00 in his C Street property, $3,000.00 in cash and 
his two notes of $2,125.00 each which Thomas still holds, 
and may also be liable on his assumption of Thomas’ notes 
to Cleckler amounting to $2,250.00. Thomas owns the C 
Street property and has $250.00 of McNabb’s money. 
Cleckler owns the orchard and has $2,750.00 of McNabb’s 
money. Thomas accomplished all of this by his misrepre¬ 
sentations and without giving up a dollar of his money or 
property. 
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THE POINTS RELIED UPON ARE: 

The District Court erred as follows, 

(1) the findings of fact were contrary to the evidence 
and clearly wrong. 

(2) in not finding that Thomas’ representations were 
false. 

(3) in not finding that appellant was entitled to the re- 
life demanded. 

(4) in finding that Thomas had not committed any 
fraud or made any misrepresentations. 

(5) in finding that appellant had not sustained the bur¬ 
den of proof to establish fraud. 

(6) in finding that appellant did not rely upon the mis¬ 
representations. 

(7) in finding that appellant relied upon his own inde¬ 
pendent investigation. 

(8) in finding that appellant had made independent in¬ 
vestigation of the value of the orchard and relied 
upon that investigation. 

(9) in not finding that appellant’s inspection of the or¬ 
chard did not waive the fraud practiced by the mis¬ 
representations. 

(10) in finding that appellant made an independent in¬ 
vestigation to ascertain the truth or falsity of the 
representations. 

(11) in not finding that no means were ever open and 
available to appellant to ascertain the truth or fal¬ 
sity of the representations. 

(12) in not finding that Thomas concealed from appel¬ 
lant the means whereby appellant could have ascer¬ 
tained the truth or falsity of the misrepresenta¬ 
tions. 
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SUMMARY OF ARGUMENT. 

(1) The representations of Thomas with respect to the 
ownership of the orchard, its past operation by him, its 
value, its acreage, its production and cost of operation for 
the past year, were material and false and were relied upon 
by McNabb to his injury. 

(2) The fact that McNabb inspected the orchard and 
made inquiries of Harrison and Tipps as to its condition 
and future production, which were not matters represented 
by Thomas, does not deprive him of his right to relief based 
upon the false representations of Thomas. 

(3) McNabb had the right to rely upon the statements of 
Thomas presumably with respect to his own property, and 
was under no obligation to attempt verification of those 
representations from other sources, and he did not do so. 

At no time did McNabb and Thomas stand upon an equal 
basis in their negotiations because the means of knowledge 
with respect to the matters represented by Thomas were 
not open and available to McNabb, but were concealed from 
him by Thomas. 


ARGUMENT. 

Misrepresentations Made by Thomas. 

It is submitted that the findings of fact are contrary to 
the evidence and, therefore, are clearly wrong. 

The first question is whether Thomas made the repre¬ 
sentations to McNabb as testified to by him. The answer is 
that there is no finding that Thomas did not make them but 
it inferentially appears throughout the findings that he did 
make them. Indeed he made the same major representa¬ 
tions to Cox, his agent, a few days earlier. 

A party selling property must be presumed to know 
whether the representations he makes are true or false. If 
he knows that they are false that is a fraud of the most posi¬ 
tive character because the purchaser confides in them upon 
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the assumption that the owner knows his own property and 
truly represents the facts. 

Where, as here, a person makes false statements of fact 
concerning matters peculiarly within his knowledge, includ¬ 
ing value, for the purpose of inducing action, the state¬ 
ments are actionable. 

In F. E. Smith v. Low , 57 App. D. C. 167, 169, 18 F. (2) 
817, this Court said: 

“The misrepresentations alleged in the declaration 
were actionable. They consisted in part of statements 
concerning existing facts and conditions. Some of 
these were statements of value, which generally are 
understood to be mere expressions of opinion. Such a 
statement, however, when ‘made under conditions 
which show that it was intended’ by one uttering it ‘to 
be treated as an immediate factor inducing action, and 
was made with knowledge that it would be accepted as 
a basis of action, instead of a mere element to be in¬ 
vestigated before action, it becomes for all practical 
purposes a statement of fact.’ Southern Trust Co. v. 
Lucas (C. C. A.) 245 F. 286; Garr v. Alden, 139 Mich. 
440, 441, 102 N. W. 950; People v. Peckens, 153 N. Y. 
576, 591, 47 N. E. 883 ; 26 Corpus Juris, pp. 1217-1220.” 

In Slater v. Ruggles, 49 App. D. C. 277, 278, it appeared 
that Mrs. Ruggles owned two pieces of farm property in 
Fairfax County, Virginia, and her husband owned a farm 
in Nelson County. Desiring to sell or exchange their prop¬ 
erties for city property, they employed a real estate broker 
to assist them. Through this broker they were brought in 
contact with Slater, an experienced real estate broker in the 
District of Columbia. The Slater properties were shown 
to and inspected by the Ruggles before they entered into 
the exchange agreement. All of the properties shown by 
Slater to the Ruggles were encumbered. The value of Mrs. 
Ruggles’ property in Fairfax County was shown to be 
$14,000.00. Slater represented that the equity in his prop¬ 
erties was worth $16,100.00, when in fact the real value of 
the equities did not exceed $2,100.00. The broker employed 
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by the Ruggles recommended to his clients the taking of 
the property if certain things could be done to that prop¬ 
erty, including the issuance of a liquor license, which Slater 
had represented could be obtained. The District Court held 
that the representations of value made by Slater together 
with his representations as to the status of his properties, 
were untrue, and that the inadequacy of the consideration 
received by Mrs. Ruggles was so great as to shock the con¬ 
science of the Court. 

In affirming the judgment of the District Court, this 
Court said: 

“We shall not review the evidence here, since we 
agree with the trial court. The various representa- 
‘tions made by appellant, concerning the status and 
value of the properties in this District which he ex¬ 
changed with appellees, were untrue, and were made 
for the obvious purpose of deceiving, and actually did 
deceive, appellees. Appellant’s conduct, from the time 
he met appellees until he had absorbed practically 
everything they possessed, was characterized by such 
a lack of good faith that no other conclusion under the 
evidence could have been reached by the trial court. It 
was nothing short of a persistent and consistent scheme 
to deceive and defraud appellees, and the law would 
suffer reproach, were the suggestion to be entertained 
that the chancellor was without jurisdiction to right the 
wrong.” 

In The Lehigh Zinc & Iron Company, Ltd. v. Charles 
Bamford et aX., 150 U. S. 665, 37 L. Ed. 1215, 

• • • “A person who makes representations of mate¬ 
rial facts, assuming or intending to convey the impres¬ 
sion that he has actual knowledge of the existence of 
such facts, when he is conscious that he has no such 
knowledge, is as much responsible for the injurious 
consequences of such representations, to one who be¬ 
lieves and acts upon them, as if he had actual knowl¬ 
edge of their falsity.” 
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In Bentel v. United States, 13 F. (2d) 327, it is said, 

“It is now plain that one is more or less firmly held 
to knowledge of falsity by the circumstances under 
which he states that as true which is in fact false. 
Thus, a man is supposed and required to know matters 
pertaining to his own business, and one who makes rep¬ 
resentations, not knowing whether they be true or false, 
cannot be regarded as innocent, for a positive asser¬ 
tion of fact is by plain implication an assertion of 
knowledge concerning the fact asserted.” 

McNabb Had the Bight to Bely Upon Thomas’ 
Bepresentations. 

McNabb had the right to rely upon the representations 
of Thomas with respect to the property which Thomas had 
led McNabb to believe he owned. In Bailey v. Smith, 57 
App. D. C. 369, 23 F. (2d) 977, this Court said: 

“We agree with the plaintiff that where ‘the pur¬ 
chaser has equal and available means and opportunity 
for information, and there are no confidential relations 
existing between the two, and no fraud or artifice is 
used to prevent inquiry or investigation,’ there is a 
basis for the application of the rule of caveat emptor. 
But where, as here, the vendor makes statements of 
fact concerning matters peculiarly within his knowl¬ 
edge for the purpose of inducing action by the vendee, 
the rule has no application. F. H. Smith Co. v. Low, 
57 App. D. C. 167,18 F. (2d) 817. He whose false rep¬ 
resentations have induced another to deal with him is 
not standing upon very firm ground when he takes the 
position that Ins victim ought not to have relied upon 
his false statements. As observed by the court in 
Strand v. Griffith (C. C. A.) 97 F. 854, 856: ‘There is no 
rule of law which requires men in their business trans¬ 
actions to act upon the presumption that all men are 
knaves and liars, and which declares them guilty of 
negligence, and refuses them redress, whenever they 
fail to act on that presumption. The fraudulent vendor 
cannot escape liability by asking the law to applaud his 
fraud and condemn his victim for his credulity.’ ” 
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In Kell v. Trenchard, 142 F. 16, after discussing the prin¬ 
ciple announced in Slaughter v. Gerson, 13 Wall. 379, and 
other cases of like import, the court said: 

“The doctrine contended for in these cases as to the 
circumstances in which a party to the contract should 
have the right of rescission is clear; but is based upon 
the further principle that there must be no fraud, de¬ 
ception, or misrepresentation in the information given. 
In such case there can be no such thing as equality of 
information which is apparently open to each side. 
The law is well settled that a false representation by a 
vendor of a material fact constituting an inducement 
to the contract of purchase, and on which the purchaser 
had the right to rely, is a ground for the rescission of 
his contract by a court of equity, and that, too, though 
the party making the representation may have been 
ignorant as to whether it was true or false; the real in¬ 
quiry being not whether the vendor knew the represen¬ 
tation to be false, but whether the vendee believed it to 
be true, and was misled by it in entering into the con¬ 
tract. ” 

The Inspection of the Orchard by McNabb. 

The inspection of the orchard made by McNabb did not 
disclose and could not have disclosed the falsity of the 
major misrepresentations of Thomas with respect to the 
ownership, the value, the past production of the orchard or 
the fact that Parker was the lessee of Cleckler—all being 
invisible matters—not open to the eye. Parker, under his 
lease, was entitled to one-half of all the crops produced. 
Those were matters that no amount of inspection of the 
orchard would reveal. 

Thomas being an impersonator, it was natural that he 
would not tell McNabb of Cleckler’s and Parker’s connec¬ 
tion with the orchard for that would have exposed his fraud 
and duplicity. 

Indeed an inspection by a prospective purchaser does not 
deprive him of his right to relief unless his inspection is an 
untrammelled one, and opportunity and the means are open 
and equally available to him by which he may ascertain the 
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truth. There were only two men who possessed knowledge 
of the truth or falsity of Thomas’ invisible representa¬ 
tions, namely, Cleckler (App. 32) and Parker (App. 62), 
and Thomas willfully concealed from McNabb their con¬ 
nection with the orchard. With this information at hand 
McNabb would have been able to determine the truth or 
falsity of Thomas’ representations. 

The testimony given by depositions, of Harrison and 
Tipps, refutes the finding that McNabb by independent in¬ 
vestigation undertook to verify the truth or falsity of the 
representations of Thomas. All that these witnesses did 
was to advise McNabb as to the condition of the orchard 
and its future prospects of production. McNabb made in¬ 
quiries from no other persons. 

The fact that McNabb inspected the orchard does not 
prevent him from obtaining the relief demanded if he re¬ 
lied also upon the representations made by Thomas. 

In Stewart v. The Wyoming Cattle Ranche Co., 128 U. S. 
383, 32 L. Ed. 439, 440, 441, 442, the purchaser, before en¬ 
tering into a contract of purchase, caused an inspection of 
the ranch to be made by an expert employed by him, and 
upon his favorable report entered into the contract of pur¬ 
chase. It developed that certain misrepresentations were 
made by the owner of the ranch to the person employed to 
make the inspection. In an action to recover damages for 
the false representations the purchaser recovered and the 
judgment was affirmed by the Supreme Court of the United 
States, the Court saying: 

In this case certain misrepresentations with respect 
to the number of cattle and calves on a large ranch 
were made to a foreign purchaser residing in Scot¬ 
land. Before closing the purchase, the vendee sent a 
representative to Wyoming to inspect and report to it 
concerning the herd and other animals and equipment 
on the ranch. 

“Clay, plaintiff’s representative, testified that, in the 
course of his interviews with the defendant, the latter 
made to him the fales representations alleged in the 
petition, and requested him to rely on these represen¬ 
tations and not to make inquiries from the foreman and 
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other persons; and that, relying on the representations, 
he made a favorable report to the plaintiff, which 
thereupon completed the purchase. The plaintiff also 
introduced evidence tending to prove the other allega¬ 
tions in the petition. The defendant testified that he 
never made the representations alleged.” 

“In an action of deceit, it is true that silence as to a 
material fact is not necessarily, as matter of law, equiv¬ 
alent to a false representation. But mere silence is 
quite different from concealment: ALIUD EST 
TACERE, ALIUD CELARE; a suppression of the 
truth may amount to a suggestion of falsehood; and 
if, with intent to deceive, either party to a contract 
of sale conceals or suppresses a material fact, which 
he is in good faith bound to disclose, this is evidence 
of and equivalent to a false representation because the 
concealment or suppression is in effect a representation 
that what is disclosed is the whole truth. The gist of 
the action is fraudulently producing a false impres¬ 
sion upon the mind of the other party; and if this re¬ 
sult is accomplished, it is unimportant whether the 
means of accomplishing it are words or acts of the de¬ 
fendant, or his concealment or suppression of mate¬ 
rial facts not equally within the knowledge or reach 
of the plaintiff.” 

“The words and conduct relied on as amounting to 
false representations were those of the seller of a large 
herd of cattle ranging over an extensive territory, and 
related to the number of the herd itself, of which he 
had full knowledge, or means of information, not read¬ 
ily accessible to a purchaser coming from abroad; and 
the plaintiff introduced evidence tending to show that 
the defendant, while going over the ranche with the 
plaintiff’s agent, made positive false representations 
as to the number of calves branded during the year, 
and also fraudulently prevented him from procuring 
other information as to the number of calves and con¬ 
sequently as to the number of cattle on the ranche.” 

In Tooker et aX. v. Alston, 159 F. 599, (C. C. A.) 16 L. R. A. 
(NS) 818, 822, it appeared that the purchaser of a mine had 
been introduced by the vendor to the superintendent of an 
adjoining mine. This superintendent accompanied the pur¬ 
chaser on an inspection of the mine. The vendor remained 
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on the surface. The superintendent said to the purchaser, 
“it just looks bully. It is just dandy—a bully good mine, 
or looks like it.” When they returned to the surface the 
purchaser asked the superintendent his opinion and he re¬ 
plied, “it is a fine thing, if it is in solid ground.” The 
vendor then replied, “there is no question about it. It is 
in solid ground.” Whilst the vendee was in the town the 
vendor so attended him that he had little opportunity to 
secure disinterested advice. 

In affirming a judgment in favor of the vendee, the court 
said, 

“The general rule is that a purchaser must exercise 
common prudence, and, if he fails to avail himself of 
the ordinary means of information, the law gives him 
no redress. Andrus v. St. Louis Smelting & Ref. Co., 
130 U. S. 643, 32 L. Ed. 1054, 9 Sup. Ct. Rep. 645. But 
defendants cannot invoke this rule, because of their ac¬ 
tive efforts to conceal the condition of the mine, to 
thwart investigation and inquiry, and in misrepresent¬ 
ing the significance of conditions that were apparent. 
Such conduct brings the case within the salutary excep¬ 
tion designed to avoid encouragement of fraudulent 
and deceitful practices. Strand v. Griffiths, 38 C. C. A. 
444, 97 Fed. 854; Henderson v. Henshall, 4 C. C. A. 357, 
7 TJ. S. App. 565, 54 Fed. 320. See also Stewart v. 
Wyoming Cattle Ranche Co., 128 U. S. 383, 32 L. Ed. 
439, 9 Sup. Ct. Rep. 101. • • • 

By the instruction in the next one, counsel sought the 
declaration of a rule that, if the plaintiff made an in¬ 
vestigation himself, and consulted with others as to the 
condition of the mine or its value, there is a presump : 
tion of law that he acted upon information so gained, 
and not upon the representations of defendants. There 
is no such presumption of law. In Sioux Nat. Bank v. 
Norfolk State Bank, 5 C. C. A. 448, 12 U. S. App. 347, 
56 F. 139, this court held that it was not a defense that 
plaintiff also made some other examinations and in¬ 
quiries, if the conduct of defendants was a material, 
though not the sole, inducement to the transaction in 
question.” 

See also Sioux National Bank v. Norfolk State Bank , 56 
F. 139. 
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Thomas’ Concealment of Record. 

The failure of Thomas, when asked by McNabb to be 
shown the record of the past production of the orchard, to 
disclose to McNabb that Cleckler and Parker could furnish 
that information (App. 32), amounted to a fraudulent con¬ 
cealment of the fact. In Copper Process Co. v. Chicago 
Bonding and Insurance Co., 262 F. 66, it was held that 
where one is asked for information concerning a transac¬ 
tion between the parties, the failure of the party of whom 
the information is requested to make a full disclosure, 
amounts to a fraudulent concealment. In that case the 
court said, 

“With a contract outstanding, having all these pro¬ 
visions and possible constructions, the copper company 
when asked by the bonding company concerning ad¬ 
vances, was under legal obligation to tell about it. 
That question was the circumstances that raised in the 
copper company a legal duty to speak, and, on its 
failure, transformed what otherwise might have been 
passive silence into active concealment. The bonding 
company was seeking facts affecting the degree of its 
responsibility. The ‘Y’ agreement was such a fact. 
It was, therefore, the legal duty of the copper com¬ 
pany, when responding to the inquiry, to disclose it 
and to disclose it fully. The question having been 
asked for the purpose of ascertaining the risks in¬ 
volved in the situation, an equivocal, evasive, or mis¬ 
leading answer, calculated to convey a false impres¬ 
sion, even though literally true as far as it went, was 
fraud. Pidcock v. Bishop, 3 Barn & C. 605, 107 Eng. 
Reprint, 857, 5 Dowl. & R. 505, 3 L. J. K. B. 109, 27 
Revised Rep. 430,12 R. C. L. 309-311, and cases. It will 
not do for the copper company to say that it answered 
correctly when its secretary said, on his own construc¬ 
tion of the instrument, that no advances had been made 
against iron deliveries. Even if this be its correct con¬ 
struction, the answer given was but a half truth for the 
‘Y’ agreement was a fact which showed the financial 
and contractual relations of the two companies. As 
such, it was material to the risks which the bonding 
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company would incur in assuring to one the under¬ 
taking of the other. Failure to disclose this fact, under 
the circumstance of being asked for it, was an active 
concealment of the fact.” 

Restoration. 

McNabb in his complaint tendered restoration of what he 
had received from Thomas. This was all he could be re¬ 
quired to do. If Thomas so entangled himself in the meshes 
of his own plot that McNabb could not unloose him, then the 
fault is his own, and in such case the law only requires the 
injured party to restore what he has received, and as far as 
he can undo what has been done in the execution of the con¬ 
tract.. 

In Neblett v. McFarland, 92 U. S. 101,105, 23 L. Ed. 471, 
an action to set aside a deed on the ground of fraud, the 
court said.: 

“Parties engaged in a fraudulent attempt to obtain 
a neighbor’s property are not the objects of the special 
solicitude of the courts. If they are caught in their 
own toils, and are themselves the sufferers, it is a legiti¬ 
mate consequence of their violation of the rules of law 
and morality. Those who violate these laws must suf¬ 
fer the penalty.” 

See also Thachrah v. Haas, 119 U. S. 499, 30 L. Ed. 486. 

In Masson v. Bovet, 1 Denio, 69, 43 Am. Dec. 651, it is 
said: 


“To retain the whole, or a part only of what was 
received upon the contract, is incompatible with its 
rescission, and hence the necessity of restoring what 
had been received upon it. This is not exacted on 
account of any feeling of partiality or regard for the 
fraudulent party. The law cares very little what his 
loss may he, and exacts nothing for his sake. If, 
therefore, he has so entangled himself in the meshes 
of his own knavish plot, that the party defrauded can 
not unloose him, the fault is his own; and the law only 
requires the injured party to restore what he has re- 
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ceived, and, as far as he can, nndo what had been done 
in the execution of the contract. This is all that the 
party defrauded can do, and all that honesty and fair 
dealing require of him. If these fail to extricate the 
wrong-doer from the position he has assumed in the 
execution of the contract, it is in no sense the fault of 
his intended victim, and upon the principles of eternal 
justice, whatever consequences may follow, they should 
rest on the head of the offender alone.” 

In conclusion the language of the court in Stone et al. v. 

Moody et al., (Wash. Sup. Ct.) 84 Pac. 617, 5 L. R. A. (NS) 

799, 803, seems particularly applicable to this case, 

“Where it is to the court perfectly plain that one 
party has overreached the other, and has gained an 
unjust and undeserved advantage which it would be 
inequitable and unrighteous to permit him to enforce, 
we do not believe that a court of equity should hesitate 
to interfere, even though the victimized parties owe 
their predicament largely to their own stupidity and 
carelessness. It is well known that many good people 
and people of average or greater intelligence are some¬ 
times duped and misled by the skill, cleverness and 
artifices of those who are adepts in the matter of de¬ 
ceiving their fellow men; and courts should not throw 
about schemers of this kind protection that will tend 
to encourage the practice of their arts. Such people 
should not find encouragement in the thought that, by 
keeping their machinations within the letter of the law, 
they may find sanction for their practices and reap 
the reward of their craftiness. To the victim it is of 
little import whether his property is taken from him 
by a bold and forcible robbery, or by an ingenious and 
unsuspected deception. The injury to him is the same; 
and the evil effect of court decisions which permit the 
wrongdoer to enjoy the fruits of his chicanery is of 
no small import when viewed from the standpoint of 
public policy. It is not the function of courts to make 
contracts for parties, or to relieve them from the 
effects of bad bargains. But where the simplicity and 
credulity of people are taken advantage of by the 
shrewdness, overreaching, and misrepresentation of 
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those with whom they are dealing, and they are thereby 
induced to do unwittingly something the effect of which 
they do not intend, foresee or comprehend, and which, 
if permitted to culminate, would be shocking to equity 
and good conscience, we think a court of equity may 
with propriety interpose.” 

Inadequacy of Consideration. 

The inadequacy of the consideration moving to McNabb 
in return for his $25,000.00 equity in the Washington 
property, his $4,000.00 in cash and his two notes of 
$2,125.00 each—totaling $37,500.00 was so great as to shock 
the conscience of the court, as the value of the orchard was 
conclusively shown to be no more than $7,000.00—less than 
one-fifth of the amount paid by McNabb for it. In Graff am 
v. Burgess, 117 U. S. 180, 29 L. Ed. 839, 843, where a 
judicial sale was set aside for inadequacy of consideration 
the court said: 

‘‘From the cases here cited we may draw the gen¬ 
eral conclusion that if the inadequacy of price is so 
gross as to shock the conscience, or if in addition to 
gross inadequacy, the purchaser has been guilty of any 
unfairness, or has taken any undue advantage, or if 
the owner of the property, or party interested in it, 
has been for any other reason, misled or surprised, 
then the sale will be regarded as fraudulent and void, 
or the party injured will be permitted to redeem the 
property sold. Great inadequacy requires only slight 
circumstances of unfairness in the conduct of the party 
benefited by the sale to raise the presumption of 
fraud.” 


CONCLUSION. 

In conclusion it is therefore respectfully submitted that 
the judgment of the court below was wrong and should be 
reversed. 

Joseph T. Shebieb, 

Geobge C. Gebtman, 

Attorneys for Appellant . 
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186 Filed Aug 9 1948 

IN THE DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 3286—’48 

John D. McNabb, 1411 Montague St., N. W., Plaintiff, 

v. 

1. 0. E. Thomas, 1321 M St., N. W., Apt. 503, 

2. Lilah R. Thomas, 1321 M. St., N. W., Apt. 503, 

3. Katherine T. Slater, 1321 M St., N. W., Apt. 503, 

Defendants. 

Complaint on Claim to Set Aside Transfer of Real Estate 
To Cancel Notes and for Money Judgment. 

1. Jurisdiction is conferred upon the Court by Section 
306 of Article 11 of the 1940 Code. 

2. The plaintiff is a citizen of the United States and a 
resident of the District of Columbia, and brings this action 
in his own right. 

3. The defendants, O. E. Thomas and Lilah R. Thomas, 
husband and wife, are citizens of the United States and 
residents of Graysville, Tennessee. The defendant, Kath¬ 
erine T. Slater, a daughter of the above named defendants, 
is a citizen of the United States and a resident of the Dis¬ 
trict of Columbia. 

4. Prior to the 16th day of July, 1948 the plaintiff was 
the owner of lots 11 and 21 in Square 574 improved by 
premises known as 118 and 120 C. Street, N. W., Washing¬ 
ton, D. C., consisting of two three-story apartment houses 
of brick construction with two double brick garages on the 
rear of said lots of the approximate value of $52,000.00, sub¬ 
ject, however, to a first trust on lot 11 in the amount $13,- 
589.72 and a first trust of $11,762.54 on lot 21, both of said 
trusts being payable at the rate of $211.00 monthly, includ- 
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ing interest and curtails. The annual real estate taxes on 
the aforesaid property are $387.52. The monthly rental 
income from the property when fully rented is 
187 $711.00. 

5. On July 12, 1948 the plaintiff entered into an 
agreement with the defendant, 0. E. Thomas, by which the 
plaintiff agreed to convey his equity in the above described 
premises to the defendant, 0. E. Thomas, in exchange for 
approximately 140 acres of land, more or less, located near 
Graysville, in the Third Civil District, Hamilton County, 
Tennessee, and certain chattels located upon the land. In 
addition thereto, the plaintiff agreed to pay to the defend¬ 
ant, 0. E. Thomas, the sum of $4000.00 cash at the date of 
settlement, and to give back to the said Thomas a purchase 
money mortgage of $8500.00, payable in four equal annual 
installments of $2125.00, represented by four notes in that 
amount bearing date of July 14, 1948. A true copy of the 
exchange agreement aforesaid is attached hereto marked 
Exhibit A and made a part of this complaint. After the 
execution of the contract aforesaid, the defendant, O. E. 
Thomas, directed that the conveyance of the Washington 
property be made to his daughter, Katherine T. Slater. 

6. Pursuant to the aforesaid agreement, on or about the 
16th day of July, 1948, the plaintiff executed and delivered 
his deed conveying the property owned by him as aforesaid 
to Katherine T. Slater, which said deed was recorded in the 
office of the Recorder of Deeds for the District of Columbia 
on July 23,1948 as instrument No. 29615. He also executed 
and delivered the promissory notes aggregating $8500.00 
above described, and paid to one G. L. Cleckler, whose 
connection with the transaction will subsequently appear, 
the sum of $2750.00, and delivered his check to the defen¬ 
dant, O. E. Thomas, in the sum of $250., and a check to 
the Senate Realty Company, acting as broker in the trans¬ 
action, in the sum of $1,000.; the payment upon the last two 
mentioned checks was stopped by the plaintiff upon the 
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discovery by him of the misrepresentations of the defend¬ 
ant, 0. E. Thomas, hereafter alleged. 

7. On July 14,1948 G. L. Cleckler and wife, Sue Cleckler, 
being the then owners of the land and chattels which the de¬ 
fendant, 0. E. Thomas, agreed to convey to the plaintiff as 
hereinbefore alleged, by deed of that date and bill of sale, 
conveyed the above described land and chattels to the de¬ 
fendants, 0. E. Thomas and Lilah R. Thomas, said 

188 chattels being conveyed subject to an indebtedness 
of $4250.00, represented by two notes of $2125.00 
each, made by the defendants, 0. E. and Lilah R. Thomas, 
payable in one and two years from July 14, 1948 to G. L. 
Cleckler and wife, Sue Cleckler. On July 15, 1948, the de¬ 
fendants, 0. E. and Lilah R. Thomas, conveyed the above 
described land to the plaintiff, and on the 16th day of 
July, 1948, assigned to the plaintiff all of their rights, 
title and interest in and to the aforesaid chattels. 

8. Prior to the execution of the sales agreement executed 
July 12,1948 and as an inducement to the plaintiff to enter 
into said agreement, the defendant, 0. E. Thomas, repre¬ 
sented to the plaintiff that the Tennessee land was operated 
as a peach orchard and that it contained 11,000 healthy 
bearing peach trees; that he was the owner of the property 
and had operated the orchard for the past two years and 
was an experienced operator; that for the year 1947 the 
orchard produced 22,000 bushels of peaches; that there was 
a good available market for all of the crop, truckers coming 
to the orchard and purchasing the fruit on the ground for 
cash; and that he would arrange for the picking and market¬ 
ing of the 1948 crop; that the annual cost of operating the 
orchard and picking and marketing the fruit was $2,200.00; 
hat the 1948 crop would produce from $15,000. to $20,000.; 
.hat the 1948 crop would net at least 5000 bushels; that 
the land conveyed consisted of 140 acres; that the property 
was worth $45,000.00; that a foreman or manager in charge 
of the orchard for the defendant O. E. Thomas was paid 
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$3.00 per day while working, and from $4.00 to $4.25 during 
the marketing period. 

9. The plaintiff says that the representations of the defen¬ 
dant 0. E. Thomas set out above were false and were known 
to him to be false and were made for the purpose of induc¬ 
ing the plaintiff to enter into the aforesaid sales agreement, 
and but for which the plaintiff would not have done so. 

The plaintiff avers that the orchard did not contain 11,000 
healthy bearing peach trees, but, on the contrary, contained 
not more than about 9000 such trees; that the defendant 
O. E. Thomas was not the owner of the property in 
189 question on July 12,1948, or at any time prior there¬ 
to, an had not operated the orchard for the two 
years before that date, and was not experienced in such 
operations; that for the year 1947 the peach production of 
the orchard was not 22,000 bushels and was not more than 
6,400 bushels as shown by the records of the manager of the 
orchard; that the said defendant did not make any arrange¬ 
ments for the picking and marketing of the crop, with the 
result that but 800 bushels were harvested instead of the 
5000 bushels represented, which resulted in a gross return 
to the plaintiff of but $717.16 and a net return of but 
$280.00; that the cost of operating the orchard and picking 
and marketing the fruit in 1947 was not $2200.00 as repre¬ 
sented, but was $3800.00; that the acreage of the tract was 
120 acres more or less and not 140 acres as represented 
by the said defendant; that the property was and is not 
worth $45,000., but is worth no more than $6,000., and was 
offered for sale in 1947 for $6,000.; that the foreman or 
manager in charge of the orchard in 1947 and 1948 was 
not an employee of the defendant O. E. Thomas, but was 
managing the orchard of G-. L. Cleckler under an arrange¬ 
ment by which he received $90. per month from the Q-. I. 
Education program and one half of the the amount of fruit 
produced. 
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10. The plaintiff has never had any experience in the 
operation of a peach orchard or other orchard or farm 
products and relied implicitly upon the representations of 
the defendant 0. E. Thomas as hereinbefore averred. 

11. The plaintiff hereby tenders himself ready, willing 
and able to reconvey to the defendants 0. E. and Lilah R. 
Thomas the Tennessee property both real and personal con¬ 
veyed to him under the sales contract above mentioned, and 
in all other respects to do equity in the premises. 

Wherefore, the plaintiff prays: 

1. That process issue to the defendants requiring them 
to appear and answer the complaint. 

2. That a receiver be appointed to take charge of and 
collect the income from the above described deal estate 
located in the District of Columbia, and apply the same 
to the payment of interest and principal upon the encum¬ 
brances existing on said property, real estate taxes 

190 thereon, necessary repairs to the premises, and to 
hold the residue thereof until a final determination 
of this cause. 

3. That the defendant, Katherine T. Slater, be required 
by decree of this Court to reconvey to the plaintiff the 
land and premises located in the District of Columbia as 
above described and the personal property therein con¬ 
tained belonging to the plaintiff at the date of said sales 
contract, upon his conveyance to her, or to such person as 
the Court shall determine, of the real and personal property 
located in Tennessee and conveyed to him by the defendants 
0. E. and Lilah R. Thomas. 

4. That the defendants be required to surrender up for 
cancellation by decree of the Court the four promissory 
notes, aggregating $8500.00, executed by the plaintiff and 
delivered to the defendant 0. E. Thomas. 

5. That the Court enter a money judgment in favor of 
the plaintiff for the sum of $2750.00, together with such sum 
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as may be found due by reason of the collection of the rents 
by the defendants or any of them from tbe real estatet here¬ 
inbefore described located in the District of Columbia. 

John D. McNabb 

Joseph T. Sherier 
Wm. H. McDonald 
Attorneys for Plaintiff ‘ 

1001 15th St., N. W. 

*•**••*••# 

203 Filed Jun 1 1950 

Amended Paragraph 6 of Complaint. 

Pursuant to the aforesaid agreement, on or about the 
sixteenth day of July 1948, plaintiff executed and delivered 
his deed conveying the property owned by him, as afore¬ 
said, to Katherine T. Slater, which deed was recorded in 
the office of the Recorder of Deeds for the District of Co¬ 
lumbia, on July 23, 1948, as instrument No. 29615. He exe¬ 
cuted and delivered to the defendant 0. E. Thomas two 
promissory notes for the sum of $2,125.00 each bearing in¬ 
terest at 6% payable in three and four years after date, and 
assumed and agreed to pay two promissory notes made b^ 
Thomas, for $2,125.00 each, with interest at 6%, payable 
in one and two years after date, to the order of G. L. Cleck- 
ler and wife. He also delivered to O. E. Thomas his check 
in the amount of $2,750.00, which check was by Thomas 
endorsed and delivered to G. L. Cleckler, whose connection 
with the transaction will subsequently appear. He also de¬ 
livered to the defendant O. E. Thomas his check for $250.00, 
and executed and delivered to the Senate Realty Co., acting 
as broker in the transaction, his check in the sum of $1,000.; 
the payment of the last two mentioned checks was stopped 
by the plaintiff upon the discovery by him of the misrepre¬ 
sentations of the defendant O. E. Thomas. 

Joseph T. Sherier, 

Attorney for plaintiff. 
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SERVICE. 

I certify that on the 24th day of May 1950, I mailed, 
postage prepaid, a copy of the foregoing amended para¬ 
graph 6 of complaint to Charles E. Hntsler, Attorney for 
the defendant Slater, to his office at 724 9th Street N. W., 
Washington, D. C. 

Joseph T. Sheexeb, 

Let this be filed 

F. Dickinson Letts, 

Judge. 


194 Filed Sep 14 1948 

Motion to Dismiss and/or to Abate Proceeding Pending De¬ 
termination in Proper Jurisdiction. 

Comes now the defendant, Katherine T. Slater, by her 
attorneys, Francis W. Taylor and John M. Conroy, and 
moves the Court to dismiss the above entitled action or to 
abate said proceeding in this court until an adjudication 
of the issues in a Court of proper jurisdiction over the 
parties and for reason state as follows: 

1. That all transactions complained of occurred within 
the State of Tennessee; that all principal witnesses are 
residents of Tennessee; that the orchard exchanged for 
apartment houses is in Tennessee. 

2. That the deed to the District of Columbia property 
was signed, executed and delivered in Tennessee. 

3. That the defendant, Katherine T. Slater, holds legal 
title to D. C. property; all equitable right, title and interest 
is vested in 0. E. Thomas a resident of the State of Ten¬ 
nessee. 

4. That defendant 0. E. Thomas and Lilah R. Thomas 
are bona fide residents of Tennessee and are not inhabi¬ 
tants, or to be found within the District of Columbia and 
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are not subject to personal service and that personal serv¬ 
ice on the parties is essential to plaintiff’s cause. 

5. That proper jurisdiction for this litigation is in Fed¬ 
eral Court or State Court of Tennessee. 

6. And for such other and further relief as may be made 
known at the time of the hearing of this motion. 

Francis W. Taylor, 

John M. Conroy, 

Attorneys for defendant No. 3. 

Points and Authorities 

Title 11 Paragraph 308 “1940 edition D. C. Code.” 


196 Filed May 15 1950 

Amended Answer of Defendant Katherine T. Slater. 

First Defense. 

Plaintiff’s complaint fails to state a cause of action 
against defendant, Katherine T. Slater, upon which relief 
can be granted. 

Second Defense. 

Defendant, Katherine T. Slater, neither admits nor 
denies the allegations contained in paragraph 1 through 
7 and 11 of the complaint. With respect to paragraph 
8, defendant Slater, 

(a) admits that prior to the execution of the sales agree¬ 
ment it was represented that the Tennessee land was 
operated as a peach orchard; that Thomas was an ex¬ 
perienced operator; that there was a good available market 
for all the crop; that the land conveyed consisted of 140 
acres; that the property was worth $45,000: 

(b) denies that prior to the execution of the sales agree¬ 
ment it was represented to plaintiff that the peach orchard 






10 


contained 11,000 healthy bearing peach trees; that Thomas 
was the owner of the property and had operated it for the 
past 2 years; that for the year 1947 the orchard produced 
22,000 bushels of peaches; that there were truckers coming 
to the orchard and purchasing the fruit on the ground for 
cash; that Thomas would arrange for the picking and 
marketing of the 1948 crop; that the annual cost of operat¬ 
ing the orchard and picking and marketing the fruit was 
$2,200; that the 1948 crop would produce from $15,000 to 
$20,000; that the 1948 crop would net at least 5,000 bushels; 
that a foreman or manager in charge of the orchard for the 
defendant, O. E. Thomas, was paid $3.00 per day while 
working and from $4.00 to $4.25 during the marketing 
period. 

i 197 Third Defense. 

Defendant, Katherine T. Slater, denies that plaintiff, 
John D. McNabb relied on the representations of defendant 
Thomas; but, that on the contrary plaintiff McNabb relied 
on his own personal and independent investigation and re¬ 
ports of experts retained by him; and he was in no way 
prevented from making his personal and independent in¬ 
vestigation. 

Fourth Defense. 

And, further, defendant, Katherine T. Slater, states 
that plaintiff took possession, management and control of 
the orchard and the harvesting and marketing of the peach 
crop; that by his own negligence sustained the crop loss 
alleged. 

Charles E. Hutsler, 

Charles K. Chaplin, 

Attorneys for defendant. 
Katherine T. Slater 
724 Ninth Street, N. W. 

• •••••*••• 
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198 Filed May 12 1950 

Pretrial Proceedings. 

Statement of Natube of Case: Suit to set aside con¬ 
veyance of real estate known as 118 and 120 C St., N. W. 
Plaintiff claims that as result of misrepresentations made 
to him by deft., 0. E. Thomas, plaintiff conveyed to his 
daughter, defendant, Katherine T. Slater, said premises 
118 and-120 C. St., N. W., in exchange for conveyance of real 
estate in Hamilton County, Tennessee, held by defendants, 
O. E. Thomas and Lila R. Thomas, his wife, as tenants by 
the entireties. Plaintiff claims that the exchange of prop¬ 
erty was based upon the following misrepresentations: 

1. That the Tennessee property owned by deft, consisted 
of 140 acres, more or less, whereas in truth it consisted of 
120 acres; that the property consisted of a peach orchard 
containing 11,000 healthy peach trees, whereas in truth, 
it contained not more than 9,000 such trees; that the defen¬ 
dant was the owner of the orchard property at the time 
the transactions were being made and that he had operated 
the orchard for two years previously and was an exper¬ 
ienced operator, whereas, in truth, said Thomas was not the 
owner of the property at the time of the representations, or 
at any time before then and had not operated the orchard 
for two years previously and in fact was not experienced 
in the operation. 

Plaintiff claims further that the deft, represented that for 
the year 1947 the peach production of the orchard was 22,000 
bushels whereas, in fact, it was not more than 6400 

199 bushels. 

Plaintiff further claims that defendant represented 
the 1948 crop of peaches would produce from 15 to $20,- 
000.00 from at least 5,000 bushels whereas, in fact, it did 
produce only 800 bushels with a net return of only $280.00. 
Plaintiff also alleges the cost of operation of the orchard 
was misrepresented as to the year 1947, the representations 
being there was $2200.00 whereas, in fact, the cost was 
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$3,800.00. Plaintiff also claims defendant Thomas repre¬ 
sented the property was worth $45,000.00 whereas, in truth, 
it was not worth more than $6,000.00. Defendant repre¬ 
sented the foreman or manager in charge of the orchard in 
1947 and 1948 was his employee and was paid $3.00 a day, 
except in the picking and marketing time when it was $4.25 
a day. That the foreman and manager was not in Thomas ’ 
employ whereas, in trnth, he was employed by the tme 
owner of the property under arrangement where he re¬ 
ceived $90.00 a month and one-half of the fruit produced. 

Plaintiff has tendered reconvenance of what has been 
received. 

The clerk has entered a default against the defendant, 
O. E. Thomas and his wife. Only defendant, Katherine T. 
Slater, is represented at pretriaL 

Defendant Slater denies the allegations of misrepresen¬ 
tation by O. E. Thomas, maintaining as follows: 

That the said O. E. Thomas did not represent to plaintiff 
that he owned 120 acres peach orchard property in Tenn., 
but that said Thomas stated to plaintiff only that he was 
in a position to deliver title to a peach orchard composed 
of 140 acres, that at the time said representations were 
made said O. E. Thomas had an option on a peach orchard 
of 140 acres. 

200 Defendant admits that said O. E. Thomas stated 
to plaintiff that there were, approximately 11,000 
trees in the orchard and that at the time of the statement 
there were approximately that number of trees. Defendant 
denies that said Thomas represented that he operated or¬ 
chard for past two years. Defendant admits that said 
Thomas admits he operated such orchards in the past and 
that said statement was true. Defendant denies that said 
Thomas represented to plaintiff that the 1947 yield with 
regard to 22,000 bushels of peaches maintaining that this 
information was given to plaintiff by other than defendant; 
defendant denies that said Thomas represented the operat¬ 
ing costs, picking and marketing of crops was $2200.00; 
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defendant admits that with respect to the 1948 crop defen¬ 
dant, Thomas, stated that it would net approximately 5000 
bushels of peaches and defendant maintains that with 
proper care such statements are correct and true; defen¬ 
dant further denies that said Thomas represented to plain¬ 
tiff that the 1948 crop would produce between $15,000 and 
$20,000.00 net. Defendant admits that the said defendant 
Thomas, stated to the plaintiff that orchard property was 
worth $45,000.00 and deft, maintains this was a correct 
statement at the time of the transaction; defendant further 
maintains that said Thomas represented to plaintiff that 
the foreman and manager was employed by him or that he 
received $4.25 working in the marketing cities when he 
was making $4.25. No such statements were made by de¬ 
fendant, Thomas. Defendant denies the claim of plaintiff 
that he relied upon statements made by said Thomas main¬ 
taining that plaintiff relied upon his own independent in¬ 
vestigation. 

201 Defendant further maintains plaintiff is not in 
position to make the necessary reconveyance of prop¬ 
erty to deft, in order to do equity to her. 

Defendant Slater is given 5 days in which to amend her 
answer so as to set forth defenses mentioned at tfna Pre¬ 
trial Conference. 

Documents bearing the initials of the Court may be re-. 
ceived in evidence without formal proof subject to objec¬ 
tions as to relevancy and materiality, whereever the exhibits 
consist of copies they may be received without production 
of originals. 

This Case is set for June 1,1950; 

Joseph T. Shebier, 

Attorney for plaintiff. 

Charles K. Chaplin, 

Attorney for defendant. 

Bolitha J. Laws, 

Pretrial Judge. 


Date May 10, 1950. 
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204 Filed Jun 21 1950 
Findings of Fact and Conclusions of Law. 

In June, 1948, the plaintiff, John D. McNabb, and defen¬ 
dant, 0. E. Thomas, were brought together by Senate 
Realty Company for the purpose of trading plaintiff’s real 
estate in Washington, District of Columbia, for defendant 
0. E. Thomas’s real estate in Tennessee. Plaintiff went to 
Tennessee with defendant, 0. E. Thomas, and inspected the 
property there, a peach orchard, the subject of this suit. 
Plaintiff was then introduced to a local produce handler, 
Spurgeon Harrison, who discussed the peach orchard in 
question with plaintiff. Plaintiff then returned to Wash¬ 
ington, District of Columbia. In early July, 1948, defen¬ 
dant, 0. E. Thomas, advised the Senate Realty Company 
that he was no longer interested in trading. Plaintiff, 
through Senate Realty Company, reopened negotiations and 
on July 12,1948, a trade agreement was signed in Washing¬ 
ton, District of Columbia, by plaintiff and defendant, 0. E. 
Thomas. 

In the interval between plaintiff’s original inspection of 
the orchard and the signing of the trade agreement on July 
12, 1948, plaintiff secured the opinions of Spurgeon Harri¬ 
son and E. L. Tipps, experts in peach growing in that 
section. Following the signing of the trade agreement, 
plaintiff and defendant, 0. E. Thomas returned to Tennes¬ 
see where plaintiff again inspected the orchard. On July 16, 
1948, defendant, 0. E. Thomas, deeded the peach orchard 
to plaintiff who began picking peaches. On July 

205 20, 1948, plaintiff executed a deed to his property 
to defendant, Katherine T. Slater, at the direction of 

defendant, 0. E. Thomas. On July 24,1948, plaintiff halted 
the picking of peaches and returned to Washington, District 
of Columbia. On August 9, 1948, plaintiff filed suit to set 
aside the transfer of real estate, alleging that certain repre¬ 
sentations of defendant, 0. E. Thomas, made prior to the 
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execution of the sales agreement were false, that defendant, 
0. E. Thomas, knew them to be false and further alleged 
that these representations were made for the purpose of 
inducing plaintiff to enter into the aforesaid sales agree¬ 
ment, and but for which the plaintiff would not have done 
so. Defendants 0. E. Thomas and Lilah R. Thomas, were 
served in Tennessee and did not appear before the Court. 
Defendant, Kathereine T. Slater, moved to bring in, as 
third party defendant, the Senate Realty Company who 
were the brokers handling this transaction and who man¬ 
aged the property for the plaintiff during his ownership, 
and for defendant, Katherine T. Slater. Defendant, 
Katherine T. Slater, then answered plaintiff’s complaint, 
denying the allegations of misrepresentation and setting 
forth affirmatively that the plaintiff had made an independ¬ 
ent investigation and had assumed control of the property. 

The action came before the Court upon the record of the 
proceedings herein, and was tried upon the amended com¬ 
plaint of the plaintiff, filed herein, and the amended answer 
of defendant, Katherine T. Slater. The action came for 
trial before the Court on June 1, 2 and 7, 1950, and testi¬ 
mony and evidence was adduced on behalf of the respective 
parties. Oral argument was had at length upon the legal 
and equitable principles applicable thereto, whereupon the 
Court, being duly advised in the premises, this 20th day 
of June, 1950, enters the following: 

206 Findings of Fact. 

L 

The plaintiff did not rely upon the representations made 
by defendant, 0. E. Thomas, which representations resulted 
in the exchange of real property at 118-120 C Street, North¬ 
west, Washington, District of Columbia, for real property 
known as Union Fork Peach Orchard, located in Hamilton 
County, Tennessee. 
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n. 

The plaintiff relied entirely upon the information gath¬ 
ered by himself, by independent investigation, as to the 
condition and value of the said Tennessee property. 

m. 

That the plaintiff was advised by the recitations contained 
in the deed of the acreage involved in the transfer of land 
to him. 

IV. 

That the plaintiff failed to sustain the burden of proof in 
that he failed to establish that any fraud or misrepresenta¬ 
tion had been practiced on him by defendant, O. E. Thomas. 

V. 

That the H. L. Bust Company was appoined rental agent 
and manager of the Washington property, the subject of 
this litigation, by consent of plaintiff and defendant, Kath¬ 
erine T. Slater, and Order of the Court, and directed to hold 
the net proceeds pending disposition of this suit. 

Conclusions of Law. 

L 

That the plaintiff failed to sustain the burden of proof 
sufficient to make out a case against the defendants. 

207 n. 

That there was no fraud practiced upon the plaintiff. 

m. 

That plaintiff did not rely upon the representations made 
by defendant, 0. E. Thomas, but made an independent in¬ 
vestigation. 
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IV. 

That the complaint of plaintiff should be dismissed. 

F. Dickinson Letts, 
Judge. 

Seen: Joseph T. S herder. 

Attorney for Plaintiff. 

Thos. F. Guthrie, 

Attorney for Defendant 
Katherine T. Slater. 


208 Filed Jun 21 1950 

Judgment. 

This action came on to be tried before the court, and the 
evidence adduced by the parties having been heard, and the 
court having made its findings of fact and conclusions of 
law, it is hereby 

Ordered, Adjudged and Decreed that the complaint of 
the plaintiff, John D. McNabb, be, and the same is, hereby 
dismissed on the merits; that the default entry in this cause 
against the defendants, 0. E. Thomas, and his wife, Lila 
Thomas, be, and the same is hereby set aside; that the H. L. 
Bust Company account to defendant, Kathereine T. Slater, 
when this judgment is final; that the plaintiff, John D. Mc¬ 
Nabb, be taxed with the costs of this action and have exe¬ 
cution therefor. 

This 20th day of June, 1950. 

F. Dickinson Letts, 
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210 Filed Jul 19 1950 

Notice of Appeal to the United States Circuit Court of 
Appeals for the District of Columbia Circuit. 

Notice is hereby given that John D. McNabb, plaintiff 
above named, hereby appeals to the United States Circuit 
Court of Appeals for the District of Columbia Circuit from 
the final judgment entered in this action on June 21, 1950. 

Joseph T. Shereer, 

Attorney for Appellant, 

1001 15th St., N. W., 
Washington, D. C. 

Copy to 

Thos. F. Guthrie, 

Chas. Chaplin, 

Attorney’s at Law. 

307 Victor Bldg. 

211 Memorandum. 

July 19,1950: Appeal Bond for $250—approved and filed. 

-••••••••% 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

2 Robert E. Cox a witness called on behalf of the 

Plaintiff, having been first duly sworn, testified as 
follows: 

Direct Examination 
By Mr. Sherier: 

Q. Give us your full name. A. Robert E. Cox. 

. ,. o you subpoenaed here as a witness for the plain- 
ill i A. les, sir; I was. 

Q. In 1948, June and July of that year, in what business 
were you engaged? A. Real estate brokerage. 

Q. With what concern? A. Senate Realty. 
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Q. Did you meet 0. E. Thomas in connection with your 
duties with the Senate Realty? A. I did. 

3 Q. Speak a little louder. A. Mr. Thomas called 

me by telephone the first I knew of him. 

Q. As a result of that telephone call, did he come in to see 
you? A. After two or three telephone calls he did. 

Q. What did he say to you? 


The Court: Oh, yes. 

By Mr. Sherier: 

Q. Did you at that time have Mr. McNabb’s property 
listed? A. Yes, sir. 

Q. The plaintiff’s. WTiat did Mr. Thomas tell you about 
the character of the Tennessee property? A. Well, he told 
me had this property down there, he had two farms, 
4 one containing about 140 acres and one about 220 
acres, and that— 

Q. Did he tell you—go ahead. I am sorry. A. He said 
he was operating them as a peach orchard. 

Q. Did he tell you who had operated them? A. He said 
he had operated them himself. 

Q. For what period of time did he tell you? A. He said 
he had been operating them the last two years. On the gen¬ 
eral conversation I assumed he had operated them for 
longer than that 

Q. Did he tell you how the 140-acre tract was improved, 
so far as the orchard end of it was concerned? A. Yes, sir. 
The 140 acres seemed to have the most of the trees on it. It 
had, as I recall it, about 12,000 trees on the 140 acres. 

Q. Did he make any statement to you as to the produc¬ 
tion of the orchard for the year 1947? A. He gave me a 
statement on the two farms together, I think. He said he 
had gotten about 22,000 bushels of peaches from the two 
farms. 
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Q. Did he give you an estimate or did he make a state¬ 
ment as to what the 1948 crop on the 140-acre tract 
5 would produce? A. No, sir; he talked of the two 
farms together. He did give me a figure he thought 
would be on the two farms. 


Q. What did he say about the number of employees he 
had on the 140-acre farm, if any? A. He told me he had 
four employees. 

Q. How were they paid? A. He had them working under 
the GI plan. I think they were receiving $90 a month and 
he paid them some cash besides that, himself. 

Q. Did he tell you whether they were receiving any help 
from the Government? 


A. Yes, they were receiving $90 a month from the GI 
plan. 

Q. What did he say to you about the value of the 140-acre 
tract? A. He valued the 140-acre tract for $55,000. 

Q. And he ultimately agreed to trade it on what basis? 
A. Well, he would trade it for property here, apart- 
6 ments or anything around here he could use as a 
business property. 

Q. Do you recall what value was placed on that McNabb’s 
equity in his property in your negotiations? A. On his 
equities, about $25,000. 

Q. $25,000? A. Equities. 

Q. Did Thomas state who owned the orchard? A. He 
stated he owned it himself. 


Q. I show you a paper, Mr. Cox, dated July 12,1948, pur¬ 
porting to be a sales agreement between John D. McNabb 
and O. E. Thomas and ask you to look at it and state 
whether or not that is the exchange agreement? A. Yes, 
sir; that is correct. 

Q. You recognize the signature? A. Yes, sir; I do. 





Q. They both signed in yonr presence? A. That is right; 
yes, sir. 

Q. I show yon another paper dated Jnly 12, 1948, and 
ask yon to examine the signatures there and see if 
7 yon recognize them? A. Yes, sir. 

Q. Whose signature is there? A. Mr. Thomas’ 
signature. 

Q. Who? A. Mr. Thomas. 

Q. That was signed in yonr presence? A. Yes, sir. 


8 Cross-examination 
By Mr. Guthrie: 


Q. Mr. Cox, were yon owner of the Senate Realty Com¬ 
pany at the time of this— A. Partner. 


Q. Who was the other partner involved? A. Verne Mac¬ 
Donald. 


9 Q. And did he give yon an estimate on the two 

. farms at the time of the peach production? A. Yes, 
sir. 


Q. 1947. Give me 1947, then 1948. A. He said they re¬ 
ceived about 22,000 bushels of peaches. 

Q. About 22,000 bushels of peaches on the two farms? 
A. Yes, sir. 

Q. Did Mr. Thomas represent to you whether or not the 
employees on the orchards were employed permanently or 
whether or not that was part-time work with him? A. He 
said they were permanently on the farm. 


A. And received a pension from the GI but he paid them 
as part-time from his office. 
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Q. He paid them part-time? Now, then, what was the 
production in 1948 for both farms? A. He said it wonld 
be from 20,000 to 25,000 bushels. 

Q. Mr. Thomas did not tell yon even an estimate of what 
he thought the crop production would be for the 140 acres, 
is that correct? 


10. Q. I would like to know whether Mr. Thomas gave 
an estimate of the future crop that he thought would 
be harvested from the 140 acres in 1948? A. Yes, sir. He 
said it should he from 15,000 to 16,000 bushels on the 140 
acres. 

Q. In other words, an estimate of 15,000 or 16,000 
bushels? What did he estimate the other farm to produce 
that year? A. Well, he said it would be from twenty to 
twenty-five of the two, so that gives you the figures. 


11 Q. WTiat was the value that Mr. Thomas originally 
placed on this 140 acres? A. $55,000. 

Q. $55,000? Did Mr. Thomas, according to your knowl¬ 
edge, ever reduce the price of $55,000? A. Yes, sir. 

Q. WTiat did he reduce it? The first tim ehe reduced the 
price, what did he reduce it to? A. To $45,000. 

12 Q. What was the equity in Mr. McNabb’s property 
here at that time. A. Around $25,000. 

Q. WTiat was the cash consideration and I speak of cash, 
I am referring to notes and cash consideration in addition 
to Mr. McNabb’s equity in the property? A. I think it was 
$12,500. 

Q. Which would make a total of? A. About $37,800. 

Q. $37,800? A. If the equity was 25,300. 
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13 Q. At that time, during the negotiations, did you 
ever see Mr. Thomas’ farm? A. No, sir. 

Q. You know nothing about it whatsoever? A. Other 
than what he told me. 

• ••••••••• 

Redirect Examination 
By Mr. Sherier: 

Q. Mr. McNabb was not interested in this Thomas prop¬ 
erty, other than the 140-acre tract, was he? A. That is 
right. 

Q. And he had a good many conferences with Thomas 
with respect to that particular tract? A. That is right. 

16 G. L. Cleckler was called as a witness by the defen¬ 
dants and, having been first duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination 

By Mr. Chaplin: 

The Witness: Superintendent of a school in Spartans- 
burg County. 

• ••••••••• 

17 Q. When did you first acquire this orchard? A. In 
1945 I bought a half-interest with James Smith from 

Doc Smith, his brother. James Smith is my father-in-law. 
And in 1946 James Smith, my father-in-law, had been in 
the hospital for over a year and our agreement was he was 
to raise the crop, I was to market it, so after his illness he 
became very dissatisfied, and I took his part over. 

Q. You became the sole owner? A. I became the sole 
owner; yes, sir. 

Q. When did you sell this orchard? A. When did I sell 
it? I sold it July 14,1948. 
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Q. To whom did you sell it? A. 0. E. Thomas and wife. 

Q. During your ownership of this orchard, who man¬ 
aged it for you? A. I managed it myself. 

Q. Did you have a steward or foreman? A. I had a fore¬ 
man. 

Q. What was his name? A. Benekar Parker. 

Q. When did Parker start to work for you? A. He 
started working in 1946 when Smith and I owned the or¬ 
chard together, and he continued it after I bought the 
orchard. 

18 Q. WTiat employment contract did you have with 
Parker, either written or verbal? A. I had a verbal 
contract to pay him $3 a day for every day that he worked 
while in the orchard. 

Q. Only those days that he worked? A. Only those day 
that he worked. 

Q. Was this contract in writing? A. It was not. 


Q. WTiat were the terms of any written contract you 
might have had with Parker? A. I had a written contract 
with Parker under the GI Bill of Bights, an agricultural 
contract that enabled him to draw a GI amount which was 
$97.50 or some such sum while training as foreman. 

Q. What did you actually pay Parker? A. I actually 
paid Parker $3 a day for every day that he worked. 

• ••••••••• 

19 Q. Was this written contract recorded. A. No, 
sir. 


Q. Did you inform Thomas of your employment relation¬ 
ship with Parker, or did you tell Thomas of the nature of 
your employment contract with Parker? A. Yes, sir. I 
told him I had a contract with Parker, only paying him $3 
a day for every day that he worked on the orchard. 

Q. Did you ever tell Thomas about this written contract? 
A. No, sir. 
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Q. When did yon first enter into a sales agreement with 
Thomas? A. It was along in August or October, maybe, 
in 1947. 

Q. At this time what kind of an agreement did you enter 
into with Thomas? 


20 Q. Exactly what type of agreement did you have 
with Thomas ? A. I had an agreement with Thomas 
to sell him the orchard, or he had an option on the orchard 
for the entire time. 

Q. And for how long was this option to run? A. There 
was no definite date set on it. He was handling it. He was 
going to handle that for me. 

Q. Had this option ever been reduced to writing? A. No, 
sir. 


21 Q. What did Thomas pay you when he purchased 
this orchard from you? 


Q. WThat did Thomas pay you? A. He paid me $2,750. 

Q. No. I mean what was the sales price between you and 
Thomas? A. The sales price was $7,000 with— 


Q. Were you to receive any further property than the 
$7,000? A. Yes, sir. 

Q. Exactly what further property were you to re- 
22 ceive, if any? A. If he received more, he was to 
pay me part of the profits off of it. 

Q. If Thomas in selling your property received more 
than $7,000, would he share the profits with you? A. Yes, 
sir. 

Q. How many acres did you tell Thomas you had in this 
orchard? A. I told Thomas the deed called for 120 acres, 
more or less, but that I had been told by the old settlers 
around there that there were 139*4 acres. 
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Q. In your opinion as a former owner of tills orchard, 
how many trees were there in the orchard? 

• •••*••••• 

The Witness: 11,000. 

• ••••••••• 

Q. How many acres of this tract were in peach 
23 trees? A. Between 95 and 100. 

Q. Were any of these acres double set? A. Yes, 
sir. 

Q. How many acres were double set? A. My guess would 
be 25 or 30. 

Q. Will you explain what you mean by double setting? 
A. The young trees were set in the middle of the old trees, 
so that when they began to bear the old ones could be pulled 
out and the young ones could bear right along, and it would 
continue a young orchard all the way through. 

Q. What is the distance between trees in your prior prop¬ 
erty, or this particular orchard? What was the distance 
between trees? A. 18 to 20 feet. 

Q. What would be the distance between each tree in the 
double set? A. Approximately 10 feet. 

Q. Were all of the trees in this orchard healthy trees? 
A. Yes, sir. 

Q. Were they all bearing fruit? A. Yes, sir. 

Q. In the spring of 1948 prior to your transfer of this 
orchard to Thomas what was the condition in regard to 
health of the fruit of this orchard? 


24 A. It looked very promising. 


Q. Did you have in June of 1948 a condition called June 
drop? A. That is right. 


Q. Will you explain to the Court what you mean by June 
drop? A. A June drop is a drop that takes place every 
year on all fruit, peaches, particularly, that Mother Nature 
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takes care of that. That is for the health of the trees. In 
other words, if the tree is overloaded, the June drop, what 
they call the June drop will take a certain amount of those 
peaches off. 

• ••••••••* 

25 Q. Was there any brown rot in this orchard? A. 
Brown rot developed in the orchard when rain began. 

Q. When was this? A. That was approximately two 
weeks before peaches were ripened. 

26 Q. Would you say Mr. Thomas is considered to 
know the operation of a peach orchard? A. Yes, sir. 


Q. Were you ever present when Mr. Thomas showed your 
orchard to Mr. McNabb ? A. I don’t remember. I was there 
one time when Mr. McNabb was there, but I left immedi¬ 
ately after he came. 

Q. Did Thomas ever pretend to McNabb that he owned 
this orchard, to your knowledge? A. To my knowledge, I 
don’t know. 

Q. After this sale to Thomas, did there come a time when 
you foreclosed on this orchard for non-payment of notes 
to you? A. Yes, sir. 

27 Q. Whose notes did you foreclose? A. I fore¬ 
closed on Thomas and wife, O. E. Thomas and wife. 

Q. Who was responsible for paying off these notes? A. 
They were assumed by Mr. McNabb on the date of transfer. 

• •••*••••• 

By Mr. Chaplin: 

28 Q. When did you foreclose on this orchard, Mr. 
Cleckler? A. After the note became due, which was 

one year from the date of sale, which was July, I believe 
the date is either the 14th or the 16th, 1949. 

Q. Did you foreclose sometime in the fall of 1949? A. 
Yes, sir. 
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29 Cross Examination 
By Mr. Sherier: 


Q. Yon have testified that you entered into a contract 
with Parker as superintendent or foreman of this orchard 
for yon? A. That is right. 

Q. Is that your signature? A. Yes, sir. 

Q. Who filled out all the blank spaces in there? A. I 
did. 

Q. I call your attention to the fact that that paper pro¬ 
vides for a lease to Parker for three years, beginning in 
1947. What do yon say to that? Did yon read it? A. Yes, 
sir. That is what that calls for, but that has been cancelled. 

Q. When was it cancelled? A. It was cancelled before 
the sale was made. 

Q. When before the sale? A. I don’t remember the exact 
date. 

• ••••••••• 

30 By Mr. Sherier: 

Q. How many copies of this lease were filled out and 
signed? A. Three, I believe. 

Q. And they were all filled out by yon? A. Yes, sir. 

Q. Do yon have a copy of yours? A. I received one not 
so very long ago. 

Q. Have yon got it with yon? A. No, sir. 

Q. I will ask yon to look at this copy of the lease which is 
attached to the deposition of Parker, your foreman, and 
ask you if that is your signature? A. That is. 

Q. And that is Parker’s signature? A. It looks like it. 


31 Q. Did yon fill out all of these? A. Yes, sir. 


Q. When did yon say Parker mailed yon a copy 
32 of this lease? A. After that was registered. 
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Q. After what? A. After it was carried to the court 
house in Hamilton County and registered. 


Q. And can you tell us about what date that was? A. I 
do not know. 

Q. Approximately what time was it? A. It must have 
been in the fall of 1948. 

Q. That was right after this sale took place? A. Some¬ 
time after the sale. 


40 Q. You have stated that you foreclosed under the 
deed of trust or mortgage that Thomas gave you? 
A. Yes, sir. 

Q. And you bid the property in, did you not? A. Yes, 
sir. 

Q. And how much did you pay for it? A. On the bid? 
Is that what you mean? 

Q. Yes. A. $2,000. 

Q. $2,000? A. That was the only bid made. 

Q. That was less than the amount of the note on which 
you foreclosed, wasn’t it? A. Yes, sir. 

Q. So that you are now the owner of the orchard? A. 
Yes, sir. 

Q. Did you receive the check which is marked as Plain¬ 
tiff’s Exhibit 3 for $2,750? A- Yes, sir. 

Q. From Thomas? A. Yes, sir. 

Q. And you cashed that check? A. Yes, sir. 


41 By Mr. Sherier: 

Q. Did you tell Mr. McNabb that Parker had a lease on 
this orchard under which he was entitled to one-half of the 
crops? A. No, sir. 

Q. Did Parker keep a record of the production of the 
orchard and submit it to you regularly? A. I never did see 
his records. 
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Q. And those records represented the production from 
the orchard in the course of operating it? A. I paid for 
all these operations. 


42 The Court: Didn’t you say you got some reports? 

The Witness: I don’t remember getting any¬ 
thing. 

The Court: I thought he said he got some reports. 


Q. Did you ever disclose to Mr. McNabb that you were 
the owner of the property before this deed? A. I had 

43 no dealings with Mr. McNabb. 

Q. You knew that Mr. McNabb was buying this 
property, didn’t you? A. Yes, sir. 

Q. And you had an understanding or arrangement with 
Thomas that in the event McNabb—or, Thomas realized 
any profit from the exchange of this orchard for the prop¬ 
erty that he got in exchange for the orchard you would 
participate in those profits? A. Yes, sir. 

Q. You were then interested rather definitely with 
Thomas, weren’t you, in this whole transaction? A. Yes, 
sir. 

Q. Why didn’t you tell Mr. McNabb that you were the 
owner of the orchard and had operated it for the past two 
years? 

• •••*••••• 

44 The Court: He says he didn’t. 

Mr. Sherier: He says he didn’t. 

By Mr. Sherier: 

Q. I take it, then, you did not tell Mr. McNabb what the 
orchard had produced in 1947? A. I did not talk to Mr. 
McNabb. 

Q. Nor what the cost of operating the orchard in 1947 
was? 
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By Mr. Sherier: 

Q. What became of the notes that Thomas issued to you 
for $2,125 each under one of which you foreclosed? A. They 
are filed in the office with my lawyer in Chattanooga. 

Q. Have you ever returned those to Thomas? A. They 
are under file in Chattanooga. 

Q. Has Thomas made any demand upon you with 

45 respect to those notes? A. No. 

Q. Have you made any demand upon Thomas for 
the payment of those notes? A. I have turned that over to 
my lawyer. 

Q. Have you ever made any demand on Thomas for the 
payment of these two notes, or the remaining balance on 
them? A. That is in my lawyer’s hands in Chattanooga. 
The Court: Answer the question. 

The Witness: Your Honor, I turned it over to him. He 
is supposed to work it out. 

By Mr. Sherier: 

Q. The question is whether you have made demand upon 
Thomas for the payment of the balance due on those notes? 
A. Personally, no. 

• •••••«••• 

Q. Mr. Cleckler, did you abide by this farm lease in any 
way? A. No, sir. 

Q. You never paid Parker one-half of the crops? A. No, 
sir. 

Q. Did Parker ever furnish one-half of the expense 
money as provided in the lease? A. No, sir. 

• ••••••••• 

46 Q. WHben was this lease registered, to your knowl¬ 
edge ? A. To my knowledge after the sale was trans¬ 
acted. 

Q. After Thomas’ sale to McNabb? A. Bight. 

• ••••••••* 
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47 Q. Mr. Cleckler, what did the orchard produce in 
bushels of peaches in 1947? A. I don’t remember, 
without my records. 

Q. Did you make a record of it? Do you have a record 
of it? A. Yes, sir. 

Q. And isn’t it a fact that in 1947 you paid Parker some¬ 
thing other $600 as his share of the crop for that year? A. I 
don’t know. 

• ••••••••• 

Q. What is your answer? A. I don’t remember what I 
paid Parker. 


48 Q. You told us awhile ago that you cancelled this 
lease of Parker’s. When did you cancel it? I can¬ 
celled that lease before the sale was made. Parker didn’t 
knowledge it and I made another cancellation later with a 

return signature showing that he had received it. 

49 Q. When you first cancelled it, then, how did you 
do it, by letter? A. Yes, sir. 

Q. And when was that letter written? A. It was written 
sometime before the sale and he knew it a year before it was 
sold. 


Q. So your recollection is, then, that it was cancelled be¬ 
fore the sale? A. Yes, sir. 


55 John D. McNabb, the plaintiff herein, having been 
first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination 
By Mr. Sherier: 

Q. Your name is John D. McNabb? A. Yes, it is. 

Q. Speak loud, so we can all hear you, Mr. McNabb. 
Where do you reside now? A. In Washington, on Montague 
Street 
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Q. What is your business ? A. I have no business at the 
moment. I retired several years ago. 

Q. For the last 15 or 20 years, what has been your busi¬ 
ness ? A. Generally, social service and welfare and D. P. 
work in the States and abroad. 

Q. Were you connected during that period with the Red 
Cross? A. With the American Red Cross, Near East Re¬ 
lief, and United Nations. 

• ••••••••• 

56 Q. Have you ever had any experience, Mr. Mc- 
Nabb, in agricultural pursuits? A. I never did, sir. 

Q. Or fruit marketing? A. Never. 

Q. Prior to July 12, 1948, what property did you own in 
the District of Columbia? A. Property at 118 and 120—C 
Street, Northwest. 

Q. And what was the character of that property? A. 
Residences, converted into apartments. 

Q. And in July of 1948, was the property being used and 
occupied as apartments? A. Yes, sir. 

Q. Did you list that property with Senate realty com¬ 
pany for sale or exchange? A. Yes, I did. 

Q. As a result of that listing, were you put in contact with 
0. E. Thomas? A. Yes, I was. 

Q. And about when was that? A. It must have been early 
in June of 1940. 

Q. Where did you meet him? A. At Senate Realty 
office. 

57 Q. Did he have property that he had listed with 
Senate realty company? A. Yes. He talked to me 

about property he owned in Tennessee, with the possibility 
of exchanging it for mine. 

Q. What did he tell you about the Tennessee property? 
A. That he had a 140-acre peach orchard containing 11,000 
trees and free and clear. In answer to my questions he 
said the property had produced about 22,000 bushels the 
year before, and he thought this coming year, due to bad 
weather conditions, it would be at least 5,000 bushels of 
good peaches. 
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Q. Did he tell you anything about the price at which 
those peaches might be sold, and under what conditions? 
A. Yes. He said there was a good market this year and 
they could be sold from $3 to $5 per bushel, that brokers 
came to the orchard in their own trucks and paid cash on 
the grounds. 

Q. What, if anything, did he say about the prior opera¬ 
tion of the orchard? A. That he had been operating it him¬ 
self for two years, and that he had a foreman operating it, 
who had been working for him, and who would probably 
be willing to continue to work for new owners. 

Q. Who did he say was the owner of the property at that 
time ? A. That he, himself, was the owner. 

58 Q. Did he make any representation to you as to 
the cost of operating the orchard for the year 1947? 
A. Yes, sir. That question was broached, and he told me 
that the entire cost of operating the orchard and farm was 
about $2,200. 


Q. Did he tell you what this orchard property, this 140 
acres, was worth? A. Yes. At the beginning he said it 
was worth about $55,000. 

Q. Did he change his estimate about that later on? A. 
It was changed twice later, reduced to $45,000, and eventu¬ 
ally the sale was consummated at about $37,500. 

Q. Did he tell you what the foreman or manager of his 
orchard was paid and how he was paid? A. Yes. He said 
he was a GI and he had been working under the GI educa¬ 
tional plan, under which he drew about $90 from the Gov¬ 
ernment, and had a contract—no, on which he drew $90 
from the Government, and he paid him $3 a day when he 
worked, except at picking season. At that time he paid 
about $4.25. 

Q. Did you tell Mr. Thomas about your experience 
59 and activities over the past few years? A. Yes, I 
did, several times. 
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Q. And whether or not you knew anything about the 
growing of peaches and marketing of peaches? A. Yes. 
I told him several times I had been abroad in relief work 
and had never had anything to do with this sort of business, 
and for that reason I would like to have the manager take 
over if there was enough in it to pay him a reasonable sal¬ 
ary. 

Q. Did you visit the Tennessee property? A. The Ten¬ 
nessee property? 

Q. Yes. A. Yes, I did, early in June of that year. 

Q. Who accompanied you? A. Mr. Thomas. 

Q. When you got to Tennessee, where did you go ? A. I 
went directly to Mr. Thomas’ house in Graysville. 

Q. At whose suggestion did you go to Mr. Thomas’ 
house? A. I went there on my own initiative in the begin¬ 
ning, to locate him, and I asked where I could find a place 
to stay, and he said “Well, you could stay right here with 
us, you would have to go some distance away to find a place 
to live or room; it would be much better for you to stay 
right here and work through on this.” 

60 Q. Did you stay there with him? A. I did. 

Q. Did you, in company with him, visit the or¬ 
chard? A. The next day we visited the orchard, drove to 
the orchard, and looked over some of it. 

Q. How much of the orchard did you look over ? A. Well, 
the best portion of it, which I would estimate something 
less than a quarter of it. 

Q. What reason, if any, did he give for not going over 
the remainder of the orchard? A. Well, he said, in the first 
place, it is quite hilly and steep hills, quite rough going, 
and he said it was no use going over the whole thing, be¬ 
cause it was all pretty much the same except down in one 
area where the cold came up the past winter it killed some 
of the buds and there were no peaches there, but the rest 
of it was pretty much like this and all trees had some 
peaches on them. 

Q. So that you saw in company with Mr. Thomas just 
about a quarter of the orchard? A. Approximately. 
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Q. Did you rely on his statement as to the condition of 
the balance? A. Oh, yes, entirely. 

Q. Now, how many trips did you make to Tennessee? 

A. That one in June, and the next one after we had 

61 completed the sales agreement here. 

Q. In the course of any of your conversations with 
Thomas, did he mention a man named Cleckler? A. Not 
at the beginning, not before the sale, no, sir. 

Q. Did he at any subsequent time? A. Only after the 
finish—he introduced me once to a man named Cleckler, on 
my second trip down there when I was preparing to go 
over the orchard, he introduced a man named Cleckler. 

Q. What did he tell you about Cleckler? A. Nothing. 
He said it was Cleckler. 

Q. Did he at any time tell you Cleckler had helped him 
out in marketing and picking the fruit? A. Later on he 
did. I asked some questions about how he had marketed 
the fruit. We were having difficulty. That is after we 
had started picking. He said: 

“Well, I didn’t do it last year myself, hut a man named 
Cleckler did that for me; he was an active young chap, and 
he ran about and found the buyers and notified the truck¬ 
ers.” 

Q. Did he tell you that Cleckler had any interest in that 
orchard? A. Never. 

Q. Other than helping him out? A. Never. 

62 Q. Did you subsequently learn different? A. Yes, 
I did, after the completion of the sale. 

Q. What did you learn? A. I learned that Mr. Cleckler 
had been the owner for the past two or three years, three 
years, in fact, and had only transferred the property to Mr. 
Thomas after our sales agreement had been made. 

Q. After your contract had been signed here? A. Yes, 
sir. 

Q. Do you know the exact date on which Cleckler trans¬ 
ferred the orchard to Thomas? A. To the best of my 
remembrance, the 14th of July. 


* 
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Q. 1948? A. 1948. 

Q. You have examined, I take it, Mr. McNabb, the deeds 
that have been filed as exhibits to the depositions in this 
case? A. Yes, sir. 

A. And do you recall that the deed from Cleckler and 
wife to Thomas was executed on July 14? A. Yes, I recall 
that. 

Q. On this second trip—on this first trip did you see 
Cleckler on this trip to the orchard ? A. I saw a man whom 
I learned much later was Cleckler, yes. 

63 Q. Was Thomas there at the time? A. Yes, he 
was. 

Q. Did Thomas introduce you to Cleckler? A. He did 
not. 

Q. On your next trip to the orchard, was Thomas there? 
A. He was. 

Q. And did you meet Cleckler on that occasion? A. I 
met him just as a casual introduction. 

Q. Was that prior to the deed from Cleckler to Thomas? 
A. Yes. 

Q. At that time did Thomas tell you that Cleckler was 
the owner of the property? A. He did not. 

Q. And had operated the orchard for the past three years 
or more? A. No mention was made of it whatever. 

Q. When did you first learn, Mr. McNabb, that Thomas 
was not the owner of the orchard, but Cleckler was? A. 
About the 20th of July after the picking was about half 
through. 

Q. When did you start picking the fruit? A. On the 17th 
of July, 1948. 

Q. Then when did you close with Thomas? By that I 
mean when did you give Thomas a check for the $2,700? 
A. On the 16th of July. 

64 Q. Mr. McNabb, I show you what purports to be 
a check dated July 16, 1948, drawn on the Washing¬ 
ton Loan & Trust Company in the sum of $2,750 payable to 
0. E. Thomas and purporting to bear your signature. Is 
that your check? A. That is my signature. 
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Q. Did yon deliver that check to Thomas on the 16th? 
A. That is correct. 

Q. I wish you would look at the back of it and state 
whether the top endorsement is that of Thomas. A. Yes, 
sir. 

Q. And the next endorsement? A. I didn’t see Mr. Cleck- 
ler write that. 

Q. You know that is his signature? A. I have seen other 
specimens of his signature which correspond to that. 

The Court: You were asked about the second endorse¬ 
ment. What do you say about that? 

The Witness: I say I didn’t see the man sign that, but 
having seen other specimens of his signature it appears to 
be the same. 

Mr. Sherier: I offer this in evidence. That is No. 3, I 
believe. 

The Court: Plaintiff’s Exhibit No. 3 is received. 

(The document referred to was marked Plaintiff’s Ex¬ 
hibit No. 3 and received in evidence.) 

• **•*••••• 
65 Q. On the occasion of your first visit to the or¬ 
chard, did you meet the superintendent or manager? 
A. Yes, I did. 

Q. WThat was his name? A. Henekar Parker. 

Q. Did you talk with Parker about the operation of the 
orchard? A. To some degree, yes, and asked him, among 
other things, if he would be willing to continue on if I 
should buy the place. 

Q. What, if anything, did Thomas tell you as to making 
any arrangement with Parker, the foreman, to carry on in 
the event you bought the orchard? A. He said he was sure 
that Parker would carry on under the same arrangement 
he had with him, $3 a day while he worked, except he got 
$4.25 during the picking season. 

Q. Did you inquire of Parker as to the nature of his em¬ 
ployment and compensation at that time? A. Yes. 
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Q. What were you told—Thomas, I mean—did 
66 you inquire of Thomas as to the nature of Parker’s 
employment? A. Yes. I had inquired of him pre¬ 
vious to that time. He had told me that same fact that 
you repeated then. 

Q. When did you first learn that Cleckler had any inter¬ 
est in the orchard? A. At the time of the exchange of 
deeds, about the 16th, I think it was, of July. 

Q. And how did you get that information? What was 
it? A. Well, I was surprised to find Mr. Cleckler attending 
the conference and having these checks and notes endorsed 
over to him and that afternoon when I returned to the 
orchard, I asked the manager, Parker, what connection 
Cleckler had with this orchard or with Thomas. 


68 Q. I ask you to look at this instrument and exam¬ 
ine the signature. State whether or not that is your 
signature. A. That is my signature. 

Mr. Sherier: We offer this, Your Honor. It is a certified 
copy of the deed from McNabb to Slater, certified by the 
Recorder of Deeds. 

The Court: How is it marked? 

Mr. Sherier: Fourth, I guess. 

The Court: Plaintiff’s 4 will be received. 


Q. Mr. McNabb, I show you a check dated July 15, 1948, 
drawn on the Washington Loan & Trust Company, West 
End Branch, payable to Senate Realty Company for $1,000, 
and ask you if that is your signature. A. That is my check, 
sir. 

Q. And you delivered it to the Senate Realty Company 
and it was paid? A. I was. 

Mr. Sherier: I offer that, if Your Honor please. 

The Court: Plaintiff’s 5 will be received. 

(The document referred to was marked Plaintiff’s 
Exhibit No. 5 and received in evidence.) 


69 
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Mr. Sherier: If Your Honor please, I now offer a por¬ 
tion of a motion to dismiss this suit which was filed by the 
defendant Slater, the present holder of the local property, 
in which she alleges as grounds for dismissing this suit that 
she holds the legal title to the D. C. property, all the 
equitable right, title and interest is vested in 0. E. Thomas, 
a resident of the State of Tennessee. It is a disclaimer of 
the present defendant of any right, title and interest in this 
property. I ask that that be marked. 

The Court: Plaintiff’s 6 may he received. 

(The document referred to was marked Plaintiff’s Ex¬ 
hibit No. 6 and received in evidence.) 

Mr. Sherier: I now offer what purports to be a certifi¬ 
cate of title which was delivered by Thomas to Mr. McNabb. 
It is issued by the Milliken Reynolds Guarantee Title Co., 
Inc., in consideration of $68, certified that it has fully 
searched and carefully examined all of the public records 
of Hamilton County, Tennessee affecting the title to the 
real estate described in Schedule A hereof, which is the 
orchard property that we claim title thereto is indivisibly 
vested in 0. E. Thomas and wife, Lelah. That certificate 
is dated July 13, 1948. 

We propose to show that the deed from Cleckler 
70 to Thomas was executed on the 15th day of July, 
two days earlier, and acknowledged on the 16th day 
of July, and has never been filed for record. 

The Court: Plaintiff’s 7 is received. 

• ••••••••• 

Q. As a result, Mr. McNabb, of your learning that Cleck¬ 
ler owned this property, instead of Thomas, did you make 
some investigation concerning the conditions with respect 
to the management and operation of the orchard for the 
two years prior? A. Yes, I did. I made some inquiries. 

Q. As a result of those investigations and what you 
found, what did you do with respect to this transaction? 
• ••••••••• 
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The Witness: I immediately called Washington, the 
Senate Realty Company, and asked them to stop my 
71 check which I had given and I went to see—consulted 
an attorney for advice. 

By Mr. Sherier: 

Q. Did you after that date exercise any ownership over 
this orchard except to dispose of the crop that had been 
picked and would have spoiled otherwise? A. I did that 
much, but nothing further. 

Q. And since that time have you exercised any control 
over the property? A. None whatever. 

• •••*••••• 

73 Q. Did you at any time entertain or discuss with 
Thomas the matter of trading this property for any 
other peach orchard than the 140-acre one? A. No, sir. 

Q. And his representations to you were about that? A. 
Entirely. 

• ••***•••• 

75 John D. McNabb, the plaintiff herein, having been 
previously duly sworn, resumed the stand and testi¬ 
fied further as follows: 

Direct Examination—Resumed 

By Mr. Sherier: 

Q. Did Mr. Thomas make any promise to you with re¬ 
spect to picking and marketing the 1948 peach crop? A. 
He said he would go to Tennessee to the orchard and ar¬ 
range for the picking and marketing, and the procuring of 
buyers. 

Q. You told us yesterday that Thomas represented to 
you that the 1948 crop would produce 5,000 bushels of 
peaches. Will you tell me how many bushels of peaches 
were picked from the orchard, how many bushels it pro¬ 
duced in 1948? A. Less than 700, actually about 680. 

Q. What price did you receive for those 600 or 700 bush¬ 
els? A. Different prices. We sold one bushel for 
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76 $4. After that first couple of days we sold some of 
the first peaches at $3, $2.50, $2.25, $2, $1.50, $1.25. 

Q. What was the total amount? A. $717 and some odd 
cents. 

Q. How much? A. $717 and some odd cents. 

Q. What was the net that you realized from that gross? 
A. $280. 

Q. You testified yesterday that on your first trip to the 
orchard Mr. Cleckler was there. Will you state whether or 
not any statement was made by Cleckler or by Thomas with 
respect to the ownership of the property? A. No, there 
was none. 

Q. Was any statement made by either of them as to the 
character of the employment of the foreman, Parker? A. 
No, sir. 

Q. You met Cleckler later, I believe. A. Yes, sir. 

Q. And at the orchard, and he was introduced to you. 
Did you meet him again? A. Only at the completion of the 
sale, the transfer of the deeds and checks. 

Q. Where was that meeting? A. In Chattanooga, at Mr. 
Ashley’s oflBce. 

77 Q. Who is Mr. Ashley? A. Attorney for Mr. 
Thomas. 

Q. Was anything said on that occasion as to the owner¬ 
ship of the property? A. No, sir. 

Q. Or the nature of this man’s contract? A. No, sir. 

Q. Did you receive a deed from Thomas in Ashley’s of¬ 
fice? A. Yes, sir. 

Q. What did that deed call for? What did the deed call 
for in the matter of acres? 

That is a preliminary question. The deed is here and 
will be offered. 

A. 120 acres. 

Q. Did you make any statement to Thomas with respect 
to the quantity? A. Yes. I mentioned that the number of 
acres in the deed didn’t seem to correspond with the origi¬ 
nal sales agreement, and asked why that was. 
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Q. What did he say? A. Both he and Mr. Ashley re¬ 
marked that made no difference, it was customary to de¬ 
scribe property in that manner. 

Q. Did you in the course of your conversation with 
Thomas ask him to exhibit to you the records showing the 
production of the orchard and the cost of operation for 
1947? A. Yes, on more than one occasion. 

78 Q. What did Thomas tell you about the records? 
A. He told me he kept no records, and he thought it 

was sometimes handy not to have any. 

Q. Were you ever shown any records? A. I never was. 
Q. When did you start picking the fruit? A. On the 17th 
of July, 1948. 

Q. And when did you close your deal with Thomas? A. 
The 20th. 

Q. When did you issue your check to Thomas? A. 16th 
of July. 

Q. And the following day, the 17th, you started picking 
the fruit? A. That is right. 

Mr. Sherier: If I may have the file now, I will have him 
identify those deeds. 

By Mr. Sherier: 

Q. I show you what purports to be a deed executed by 
you on July 16, 1948 in favor of Katherine Thomas Slater. 
The Court: In favor of whom? 

Mr. Sherier: The principal defendant here, Kathrine 
Thomas Slater. 

The Court: Yes. 

By Mr. Sherier: 

79 Q. That is your signature? A. Yes, sir. 

Mr. Sherier: That deed, if Your Honor please, 
is attached to the deposition of Thomas which was taken. 
The Court: Yes. 

Mr. Sherier: I offer that in evidence. 
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The Court: I hear no objection? 
Mr. Guthrie: No objection. 


81 Q. You are a college graduate, I presume? 


A. No, not a college graduate, though I was educated for 
the ministry, and took college courses under tutors. 


Q. Were you ever a real estate agent? A. For a very 
short time, a friend of mine started a little company here 
in Washington, and I worked with him for a few months. 


Q. Did you have a real estate salesman’s license? A. 
Yes, I did. 

Q. Did you take an examination as a real estate agent— 
a real estate agent’s examination in the District of Colum¬ 
bia in order to qualify for that license ? A. I believe so, as 
I remember it. 

• •••••••# 

82 Q. Did you ever study any rule or rules of con¬ 
tracts pertaining to the real estate salesman’s li¬ 
cense before you took the examination? A. There is a 
kind of form of questions and answers made up for sales¬ 
men to study. 

• •••••••• 

83 From whom did you buy the 118 and 120 C Street 
property? A. From the Senate Realty Company. 

• •••*•••• 

Q. How much did you pay for 118-120 C Street? A. 
$50,000. 

Q. $50,000? Did you pay it in cash? A. No, 

84 about twenty-odd thousand dollars in cash. 

Q. Did you ever exercise the control over your C 
Street property yourself? A. No. It was always in the 
hands of the Senate Realty Company. 

• •••••••• 
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Q. I believe I understood you to say you investigated 
the orchard in Tennessee in June of 1948, is that correct? 
A. That is correct. 

• *•***••* 

Q. When you went to Tennessee, did you go directly to 

Mr. Thomas? A. Yes, I did. 

*#•***•*• 

85 Q. Did you go with Mr. Thomas to the orchard? 
A. Yes. 

• ••*••••• 

Q. Where did you go when you went to the orchard? 

• *•**#•** 

Did you see one, two or three houses on this—and when 
I am referring to the orchard, referring to the entire tract 
of land. A. Yes. 

Q. You saw three houses? A. Yes. 

86 Q. Approximately what is the difference, the dis¬ 
tance from the first house you saw to the second 

87 house you saw? A. Oh, a very short distance, in¬ 
side of 100 yards, I would say. 

• •••••••• 

Q. Is that on the same side of this tract of land? A. Yes. 
Q. Would you please tell us in regard to the first two 
houses where the third one is? i 

• •••*#•#• 

Q. Is it true it is practically on the other side of the 
tract of land? A. Yes, it is quite some distance away. 

• *•*•*•*• 

Q. Did you go up on the hill in the orchard? A. Yes, the 
first hill, just beyond the bam, beyond the second house 
we referred to. 

Q. Is it not true from the top of the hill you can prac¬ 
tically see all the orchard? A. A large portion of it, yes. 
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88 Q. Did I understand you to say yesterday you only 
saw 20 or 25 per cent of this orchard? A. Yes. At 

close range, yes. 

Q. Do you still testify you saw 20 or 25 per cent? A. 
That is right. You can see nine-tenths of the orchard from 
the top of the hill, but you can’t see fruit on it. 

Q. We are not talking about fruit, sir. Let me ask you 
again: Did you see more than 20 or 25 per cent of this 
orchard? A. From a considerable distance, yes. 

Q. May I ask you, did you not see 90 per cent of this 
orchard? A. No, I wouldn’t say 90. Probably three- 
fourths. 

Q. Three-fourths, 75 per cent? Did you have the oppor¬ 
tunity to walk over any part of this orchard? A. Yes, 
some of it. 

• • • • • • • • • 

89 Q. Did you have an opportunity to walk over any 
part of it you so desired? A. Oh, yes. 

Q. Did you walk over part of this orchard? A. No, I 
did not. 

Q. You did not walk over any of this orchard? A. About 
a quarter of it, a little less. 

• ••••••*• 

90 Q. How long an opportunity did you have to in¬ 
vestigate this orchard in June 

• •••••••* 

A. Oh, there was ample time. 

Q. There was ample time? Were there a lot of peaches 
on the trees in June that you did say you saw? A. In cer¬ 
tain portions there were a considerable number, yes. 

Q. Did you see portions that didn’t have considerable? 
A. Yes. You could see even in the portion I went over a 
good many trees had practically no peaches, or very few. 

Q. Didn’t this indicate there was a difference in the 
type of land, difference in location, difference in the way 
the fog and frost affected this fruit? A. It was a possi- 
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bility, but I was talking to tbe owner who was well in¬ 
formed, presumably well inforced. 

Q. Were you not there to inspect this orchard? A. I 
was there to get impressions, and to see some of it, of 
course. 

93 Q. Did you talk with Mr. Henekar Parker about 
the production of this orchard? A. No, not at that 

time. 

Q. Did you talk with Mr. Henekar Parker before yon 
purchased the orchard as to the production? A. No. 

Q. You did not? A. No. 

Q. Did you see him? A. Yes. 

Q. Did you speak to him? A. Yes. I was intro- 

94 duced to him as the manager. 

Q. As the manager? A. Yes. 

Q. Before you purchased it? A. Yes. 

• •••••••• 

Q. Did you contact the county agent, the County Agri¬ 
cultural Agent of Rhea County, Tennessee, or have him 
contacted in regard to making an investigation of this 
orchard? A. I did. 

95 Q. Did he make an investigation? A. Yes. 

Q. Did he make a report to you? A. Yes. 

• ••• 

96 By Mr. Guthrie: 

Q. Mr. McNabb, I hand you a letter from E.*L. 
Tibbs, County Agent, Rhea County, and ask you whether 
or not you received that letter. A. Yes. 

Q. Do you wish to file this with your testimony as an 
exhibit in this case? A. I presume so. 

Q. Do you wish to file this in this case? A. It is cer¬ 
tainly satisfactory to me. 

The Court: Do you want to have that marked as a defend¬ 
ants’ exhibit? 
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97 Mr. Guthrie: May I have one moment to glance at 
it, please, Your Honor? 

I would like to have it marked as an exhibit for the de¬ 
fendants. 

The Court: Mark that exhibit Defendants’ for identifica¬ 
tion No. 1. 

• ••••* ••• 

Q. Mr. McNabb, did you receive a telegram or a report 
from a man that you understood was a peach buyer and 
peach broker, and familiar with the peaches of East Ten¬ 
nessee? A. I believe you are referring to Mr. Harrison, 
are you? 

Q. Mr. S. Harrison. A. Yes. I don’t recall now whether 
I received a wire from him or whether I talked to him by 
phone, but there was some conversation. 

Q. Did you not employ him to inspect your orchard for 
you? 

*#*•** ••• 

The Witness: Yes, sir. 

• ••••• • • • 

Q. Did Mr. S. Harrison indicate to you he was 

98 familiar with your orchard? A. He said he had 
acted as broker for the original owner quite a number 

of years ago, that he had sold some of the products for 
Mr. Cleckler, who was the owner. 

Q. In what year? A. 1946. 

#•*••• ••• 

Q. He acted as broker for fruit that came off there? A. 
Yes, for some of the fruit, and that he hadn’t seen it since 
that time and was not familiar with it this year. 

Q. What year was that? A. 1948. 

#•**•* ••• 

Q. When did he tell you he was not familiar with the 
property that year? A. When? 
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Q. Yes. A. As I recall it, when Mr. Thomas took me to 
see him on my first visit. 

• ••••• * * * 

99 Q. But you did see him on your first visit to 
Tennessee? A. That is right. Mr. Thomas took me 

there and recommended him. 

**•***•#• 

Q. What was the gist of the conversation? What did you 
ask Mr. Harrison to do? A. To look at the orchard and 
give me an idea of it. 

Q. To go down and look at the orchard and give you an 
idea what his idea as a peach buyer was about the orchard? 
A. Yes. 

Q. Did he answer? A. Yes. 

Did you receive a telegram or a night letter from 

100 Mr. Harrison in regard to this orchard? A. As I 
say, my memory is not too good on that, whether 

we got a wire reply, or whether it was a phone message. 
I don’t recall. 

• •••••••• 

* 

Q. But you did employ Mr. Harrison? A. Yes. 

• *•**•••• 

Q. Was the investigation made by Mr. Harrison after 
the first or second trip that Mr. McNabb made? A. I am 
a little confused about those dates. I think it must have 
been-after the first trip. 

Q. • * * How much time did you spend in and around the 
orchard on your second investigation, your own personal 
investigation of the orchard? A. The second investiga¬ 
tion was when we had taken over the property and were 
beginning the sales. I was there for five days work- 

101 ing on the picking and marketing. 

*••***•*# 

Q. When did you see Mr. Cleckler? A. On the first 
trip I went down there, but I did not meet him . 

• •••••••# 



A. I didn't—let ns see. 

Q. Was it at the orchard? A. At the orchard there were 
five or six men sitting around, and I don’t recall talking 
to Mr. Cleckler, though I may have said something about 
the weather or something. 

Q. Were you not introduced to him on the second visit to 
the orchard? A. Second visit, that is right, but not as 
the owner, just as we were passing by. 

Q. I didn’t ask you that. I merely asked if you had met 
him. A. Yes, sir. 

102 Q. Had you received the deed to the orchard at 
the time you were introduced to Mr. Clecker? A. No. 

Q. Is it not possible and absolutely necessary, following 
the line of your testimony, that you did inspect the orchard 
the second time before you got a deed? A. No. 
**•*•#•*• 

Q. You have already testified you were not introduced 
the first time, is that correct? A. Yes. 

Q. You were introduced the second time at the orchard, 
weren’t you? A. Yes. 

Q. Had you received any deeds to this property at that 
time, when you were introduced to him? 

Mr. Sherier: He just said he hadn’t. 

The Court: Answer. 

The Witness: I was trying to fix it definitely in 

103 my mind. No. No. 

• *••••••• 

Q. Then you were at the orchard, before you purchased, 
the second time, is that correct? A. The day before. 

Did you ask Mr. Tibbs, the Agricultural Agent of Rhea 
County, to inspect this? A. Yes. 

Q. Did he? A. He did. 

Q. Did you ask the peach broker, Mr. S. Harrison, about 
this orchard, and to inspect it? A. Yes. 

Q. Did he ? A. That is right. 
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Q. On what date did you start picking peaches? A. The 
17th of July. 

**#•*#**• 

104 On the 17th day of July had you received a deed 
to the property in Tennessee? A. I believe the 

transfer of papers was made on the 16th. 

Q. You had received a deed to the property? Had you 
made a deed of the Washington property to Mr. Thomas? 
A. There was some question there about that. We went 
to Mr. Ashley’s office, Mr. Thomas’ attorney, and the deed 
was supposed to have been made here before that. 

Q. This deed of your property was supposed to have 
been made here? A. Yes. 

Had you had a deed made of this property when you left 
Washington? A. It had not been completed. 

***•***#• 

105 Q. Was a deed made here, drawn, drafted, signed? 
A. No, it was not. 

• •••••••• 

106 Q. How long did you pick peaches in Tennessee 
before you made any kind of a deed to Mr. Thomas 

for this property, for the D. C. property? A. The deed 
was made and a check given Mr. Thomas on the 16th of 
July. 

***••##*• 

Q. When was Mr. Thomas’ deed to you received from 
him, transferring the Tennessee property to you? When 
was that deed made? A. I believe it was made the 16th, 
if I remember correctly. 

• ••••••*• 

107 Q. When did you make—acknowledge the deed, in 
other words, make the deed effective from you to 

Mr. Thomas—to Mrs. Slater? A. It was acknowledged on 
the 20th. 

• • ••••••• 


I 
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108 Was there a lapse of four days between the time 
you received the deed in Tennessee and you ac¬ 
knowledged your deed to this property? 

• # ••••••• 

A. Yes, about that. 

Q. Were you picking peaches all the four days? A. 
That is right. 

Q. Approximately how many hundred bushel of peaches 
were picked these four days? A. We picked a total of 
about 650 bushel for the five days. 

• • ••••••• 

109 Q. Would you care to give me an estimate of the 
number of peaches you picked and sold? A- We 

picked, roughly, I would say, 400 bushel. 

Q. From your short experience as a peach operator, is 
it not true a peach will deteriorate in 24 hours unless it is 
refrigerated when it is ripe? A. Oh, I understand that, 
yes, sir. 

• • •••••#• 

You testified a moment ago you gave a check to Mr. 
Thomas on the 16th or 17th. What check are you referring 
to? A. A check for $2,750. 

• • ••••••• 

110 Q. Was there a check for $1,000 from the Senate 
Realty Company made to the attorney you were 

using? A. At that time, yes, a check was made. 

Q. Did the Senate Realty Company honor that check for 
$1,000? A. No. 

Q. Why didn’t they? A. Because I called them when 
I found I had been swindled. 

Q. When did you call them? 

• * ••••••• 

Q. Approximately? A. Around the 20th. 

• • ••••••• 


Isn’t that the date yon acknowledged this deed? A. Yes. 
Q. How did yon find out from the interval of time of 
the Joth day of July that yon had been swindled, and made 
the deed and therefore stopped payment on it? How in 
that length of time? How did you find out? Whom did 
you contact and found out you had been swindled? A. I 
ran across a man in the orchard. 

Q. Give the Court his name. A. Henekar Parker, 
111 acting as manager for the original and true owner. 

* * ••••••• 

117 Q. Did Mr. Henekar Parker act as your foreman? 
A. Yes. 

• • ••••••• 

120 Q. Would it be fair to say you cancelled your 

121 agreement with Mr. Mickell? A. Yes, I can state 
it was caused by unfavorable circumstances. 

* # ••••#•• 

Q. Did you ever protest or tell Mr. 0. E. Thomas, the 
man you accused of making false allegations, false state¬ 
ments, that you were dissatisfied with your orchard? A. 
Yes, once. 

Q. When? A. Shortly after the picking had started. 

Q. Shortly after the picking had started? How about 
five days? A. No, a couple of days, I said: “It looks to 
me we are not going to have anywhere near the 

122 profit you insisted we were going to have.” He said: 
“Oh, there are plenty of peaches down on the other 

side of the orchard. You will get your 5,000, at least.” 

Q. That had been estimated previously? A. Yes. 

Q. What did you say to him, that you were just as satis¬ 
fied? A. Well, just to that extent. I wanted to pick- 

Q. You wanted to pick the peaches to see whether you 
had 5,000 bushels. A. Yes. 
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Q. Let me ask you about this county agent of Rhea 
County who wrote this letter at your request and said bow 
many bushels would be on that orchard. 

• • •*••#** 

123 The Witness: Yes, as I remember it, he said 
2,500 to 3,000 as an estimate. 

• • ••••••• 

124 What date did you receive this telegram from your 
employed peach agent, S. Harrison? 

• • ••••••• 

The Witness: I admit getting a call from him. I don’t 
recall whether it was a telegram or telephone call. I don’t 
remember. 

• • ••••••• 

Q. Did the material qualities of the orchard change any 
after you found out that O. E. Thomas did not have the 
title to the property, from the time he was talking to you 
in Washington? A. The physical condition of the 
orchard? 

125 Q. Did that in any way damage you? A. No. 

• • ••••••• 

127 [Q] Did the value of the property change any due 

to Mr. Cleckler owning it? A. The value of the 
property did not change any, no, sir. 

• • ••••••• 

130 Q. You were asked on cross-examination a num¬ 
ber of questions about your conversations with Mr. 
Harrison. As I understand it, Mr. Harrison is the man 
that Mr. Thomas took you to see as an experienced man in 
peach growing, and so forth. Tell us just what happened 
in your conversation with Mr. Harrison and Mr. Thomas. 
A. Mr. Thomas suggested we go to see Mr. Harrison, who 
was a broker and would be glad to handle the crop that 
year, and we went to see him. I believe he lived in a little 
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town called Evansville. And Mr. Thomas did most of the 
talking and told him what he thought of the condition of 
the orchard, and the amount of fruit probable and asked 
Mr. Harrison if he didn’t thi n k, too, that there would be 
at least 5,000 bushels of peaches this year. Mr. 

131 Harrison replied if the crop was as Thomas reported 
it should be that much, 4,500-or 5,000. 

* * ••••*•• 

132 By Mr. Sherier: 

Q. Tell us what Mr. Thomas told you in the pres¬ 
ence of Harrison, and what Harrison told you. A. Yes. 
I repeat that he told Mr. Harrison how the orchard ap¬ 
peared to him, Thomas, and asked him if he didn’t think 
there would be at least 5,000 bushels. Mr. Harrison said 
he hadn’t seen the orchard for some time, was not ac¬ 
quainted with the condition of it, but if it was as Thomas 
reported, there would probably be 4,500 to 5,000 bushels. 

Mr. Thomas and Mr. Harrison did most of the talking, 
practically all of the talking, because, not being familiar 
with the peach growing, I didn’t know just what questions 
to ask. We were with him about 15 minutes or so, and 
then left his place. 

Q. Did Mr. Harrison in the course of that conversation 
say he was familiar with the orchard at any time? A. 

He said he had acted as a broker for the original 
132 owner. 

** •**•••• 

Q. Did he tell you at that time whether on not he was 
familiar with the orchard? A. He said he was not fa¬ 
miliar with it for the past two years, hadn’t seen it for 
about two years. 

Q. Did you know anything about brown rot? A. No, sir. 
I never heard of it before. 

Q. Were you sufficiently familiar with the growing of 
peaches to discover for yourself whether they were in- 
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fested with brown rot? A. I was not at all familiar with 
the marketing of peaches. 

Q. How is that? A. I was not at all familiar with the 
marketing of peaches. 

Q. Did Mr. Cleckler on any of the occasions that 

134 yon happened to meet him indicate to yon in any 
way that he was the owner of the orchard? A. 

Never. 

Q. And had operated it? A- Never. 

• • ••••••• 

135 Q. Mr. McNabb, did yon rely npon any informa¬ 
tion that was given yon either by Mr. Harrison or 

by Mr. Tibbs in determining to conclnde this transaction? 
A. No, sir, definitely not. 

• • • • • • • • • 

Q. Mr. McNabb, after the first time that yon were intro- 
dnced to Mr. Harrison, sometime after did yon not em¬ 
ploy him to go to the orchard and to inspect it, make yon 
a report? A. Yes. 

Q. Yon employed the Connty Agent, the Connty Agri- 
cnltnral Agent of Rhea Connty to make yon a report- A. 
Yes, that is correct. 

Q. Mr. McNabb, why did yon hire the experts to make 
yon reports, and not rely on them? A. Becanse there 
was considerable variation in their reports, and with other 
reports that I got from a few people locally, and I 
depended, therefore, entirely on Mr. Thomas, who 

136 was, snpposedly, the owner, and who wonld have 
records, and wonld be the informed person. 

# • • •••••• 

Q. Of the fonr people yon contacted, and yonr own in¬ 
spection trip to the orchard, yon disregarded that informa¬ 
tion as nnimportant and took only Mr. Thomas? A. That 
is correct. 

• • ••••••» 
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Henekar Parker, a witness called on behalf of the 
plaintiff, having been first duly sworn, was exam¬ 
ined and testified as follows: 

Direct Eo^annination 
By Mr. Sherier: 

Q. Where do yon reside, Mr. Parker? Where do yon re¬ 
side? Where do yon live? A. I live in Hamilton Connty, 
in Tennessee, near Soddy. 

Q. Yon live near this orchard that Mr. McNabb pur¬ 
chased from Mr. Thomas? A. Yes. 

Q. What is that orchard known as? A. Union Fork 
orchard. 

Q. Union what? A. Union Fork. 

Q. Were yon at any time employed on that orchard? 
A. Yes, sir. 

Q. When did your employment begin? A. It begun No¬ 
vember 15, 1945. 

Q. By whom were yon employed? A. G. L. Cleckler. 

Q. And was Mr. Cleckler the owner of that or- 
140 chard? A. At that time he was only halfers in it. 

Q. Did he later become owner of the orchard? 
A. A year later, or after that peach season. 

Q. When was that, 1946? A. 1946. 

Q. In what capacity were yon employed? A. I was 
working by the day at that time. 

Q. Did yon later have a different arrangement with Mr. 
Cleckler? A. Yes, sir. 

Q. Was that in writing? A. Yes, sir. 

Q. I am showing yon a paper dated March 24, 1947, and 
ask yon whether or not yon can identify it? A. Yes, sir, 
that is one of them. 

Q. This is your signature? A. No, sir, that is 
Cleckler’s. 

Q. This is your signature? A. Yes, sir. 

Q. This is whose signature? A. George Smith. 
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Q. Who filled out these blank spaces here? A. G. L. 
Geckler. 

Q. At the time this paper was signed, were any 

141 other papers of like import signed? A. There was 
four of that copy just alike. 

Q. Were they all signed? A. Signed just exactly like 
that one. 

Q. What did Mr. deckler do with the copy he got? A 
He stuck it in the pocket of his car when he started to 
drive off. 

Q. Is that the last you saw it? A. Yes, sir. 

Q. What did you do with the others? A. I kept one, 
and I sent one to the school house, I took two to the school 
house, and they mailed one to National, or either Chat¬ 
tanooga VA office. 

Q. That is the Veterans Administration office? A. Yes, 
sir. 

Q. Did you keep one yourself? A. Yes, sir. 

Q. Was the one you kept yourself attached to the depo¬ 
sition that was taken down in Chattanooga? A. The one 
I kept, I gave it to Mr. McNabb. 

Q. Let me look at this. Look at this paper that I show 
you, look at the signature on it. Just tell me whether this 
is one of the papers that was signed at the same time this 
one was signed. A. Yes, sir. 

Q. And this one was filled out by Cleckler, you 

142 state? A. Yes, sir. 

Q. And Smith signed as a witness? A. Yes, sir. 
Q. This paper gives the terms of the lease as three years 

from March, 1947 to March, 1950. Was that the term of 

> 

your lease? A. Yes, sir. 

Q. And under that lease were you entitled to receive 
any part of the crops that were raised on the farm? A 
One-half of the crops. 

Q. And were those figures there, indicating that the 
crops were to be shared? A One-half. 

Q. One-half to each of you? A Yes, sir. 
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Q. Placed there by Cleckler? A. Yes, sir. 

Q. In other words, all of the writing filled ont, these fig¬ 
ures, all in the handwriting of Cleckler? A. Yes, sir. 

Q. You signed that? A. Yes, sir. 

Q. Do you recall what pen you used when you signed it? 
A. I used George Smith’s pen. He had one in his pocket, 
and I signed that. 

143 Q. That is the black ink? A. Yes, sir, while 
Cleckler was filling out some more. 

Q. Cleckler’s ink was blue? A. Yes, sir. 

Mr. Sherier: All right. I offer this in evidence, if Your 
Honor please. 

Would you care to look at it? 

The Court: It will be received, have it marked. 

(The document referred to was marked Plaintiff’s 
Exhibit No. 8 and received in evidence.) 

• « ••••••• 

Q. Did you at any time talk with Mr. Thomas regarding 
your employment by Mr. Cleckler? A. I didn’t talk about 
Mr. Cleckler, but he was there at the barn one day and he 
said he and Cleckler was on a deal to sell the orchard. 

• • • •*•*** 

144 Q. What did Thomas say to you with respect to 
your employment there? A. He was talking about 

he was going to sell the orchard, he didn’t say who to, and 
I told him I had a lease on the orchard, and he said well, 
he was figuring on trading it off, providing they could get 
together on it, and he was down there a purpose to see 
Cleckler. 

Q. Did he say anything with respect to having you con-' 
tinue as foreman? A. He said that he would—only one 
reason he would hold back about trading it off, that the 
men on the property would have to stay in order to take 
care of the orchard, because the man he was trading 
it to didn’t know anything about it, and I told him I would 
have to stay because I had a lease on it, I had money tied 
up in it. 
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Q. Did you tell him the nature of your lease? A- Yes, 
sir. I told him we was working 50-50. 

Q. Did Thomas at that time request you not to advise 
Mr. McNabb of that lease? A. At that time he did not. 

Q. Did he later? A. A little later Thomas and 

145 Cleckler was standing there talking, and I heard him 
tell Cleckler, and myself together, that they didn’t 

want neither one of us to let on but what he was the original 
owner of the orchard, because that is the way he was 
dealing. 

Q. Did he at any time ask you not +o disclose to Mr. Mc¬ 
Nabb that you had a lease on the property? A. Yes, sir. 

Q. When was that? A. That was after they had closed 
the deal. It was the very day they closed the deal. I was 
standing over there to the stairway that went into the loft 
of the bam, and Thomas walked over there and says: “I 
have closed the deal today. I haven’t got anything more to 
do with it.” I said: “You remember I still got a lease on 
the orchard.” He said: “Don’t you tell that old man about 
that.” 

Q. Who was the old man he was talking about? A. He 
was talking about Mr. McNabb. 

Q. At any time prior to 1947, did Cleckler offer to sell 
you this property? A. 1947? 

Q. 1948, I mean to say, any time prior to 1948?* A. He 
offered it to me in 1947. 

146 Q. At what price? A. $6,000. 

Q. Did that include everything, the equipment, 
anything else there, everything on the place? A. Yes, sir. 
That was a walk-out sale. 

Q. You were there, you say, from the fall of 1945 through 
July, 1948? A. Yes, sir. 

Q. Did you at the request of Mr. McNabb count the trees 
in that orchard? A. Yes, sir. 

Q. When did you do that? A. Sometime after peach 
time in 1948. 

Q. How long after the picking of the peaches? A. A 
couple of weeks or three. 



Q. Had any change taken place in the orchard from the 
time this sale was made nntil the time yon counted the 
trees? A. No, sir. 

Q. And how did you count the trees? Did you have any 
help ? A. I had two men with me. There was three of us. 
We checked the square blocks, and counted out the row 
there, and those blocks that come to an angle place, we 
counted the trees. 

Q. How long did it take the three of you to count 

147 those trees? A. We were there seven hours. 

Q. How many trees did you find were in the or¬ 
chard? A. 8,945. 

Q. Were you familiar with that orchard at the time you 
were employed by Cleckler? A. Yes, sir. 

Q. You lived in the general neighborhood for a long 
while? A. Ever since 1926. 

Q. When was that orchard planted? A. 1923. 

Q. Were any more trees planted after that? A. About 
13 or 14 years ago there were a few. 

Q. Were any new trees planted by decider or you after 
you took over? A. No, sir. 

Q. Were you on the orchard when a Mr. Spurgeon Har¬ 
rison came there to look at the orchard? A. Yes, sir. I 
was operating a tractor up there cutting a little when he 
got to where I was. 

Mr. Sherier: Harrison, Your Honor, is one of the men 
that went there to look at the orchard in behalf of Mr. 
McNabb. 

By Mr. Sherier: 

Q. Did you see him and talk to him on that occasion? A. 
Yes, sir. 

Q. Can you tell us how much of the orchard Har- 

148 rison inspected? A. Oh, less than one-fourth of it. 

Q. How long was he there? A. Fifteen or 20 



minutes. 
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Q. Did you, Mr. Parker, make periodic reports to the 
Veterans Bureau and to the Gif A Yes, sir. 

Q. On the production of the orchard and the ex- 

149 pense of operating itf A Yes, sir. 

Q. You were required to do that under your Gov¬ 
ernment benefits? A. Yes, sir. 

Q. Did you also make reports to Mr. Cleckler? A Yes, 
sir. Pretty near the same time. 

Q. Did the reports you made to Mr. Cleckler show the 
production of the orchard and the cost of operating it? 
A. Yes, sir. 

Q. Now, in 1947, can you tell us the number of bushels of 
peaches that were produced on the orchard? A 6,400. 

Q. What was the expense of operating the orchard for 
that year? A. $2,100 for gathering the fruit, and it was 
$2,200 and something for labor. 

Q. What, then, was the net return from the orchard in 
1947? A $1,700 and something. 

Q. Did Mr. Cleckler get any part of that? A Yes, sir. 

Q. How much was he paid? A He got half of it 
Q. He got half of it? A Yes, sir. 

• • ••••••• 

150 Q. What did you pay Cleckler as his share of the - 
gross for that year? What did he pay you? A He 

paid me the remainder of that, or $600 and something 
dollars. 

Q. How was that paid, by cash? A By cash. He paid 
the small amount that he owed me over the $600 at the 
barn, and I met him in Chattanooga the next morning, and 
he gave me six $100 bills. 

Q. When did you start picking the fruit on the farm in 
1948? A 1948? 

Q. Yes. A 17th of July. 

Q. And how many days did you pick? A Four and one- 
half days. 

• • ••••••• 
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151 Q. Did Mr. McNabb ask yon at any time what 
Cleckler’s connection with the peach orchard was? 

A. Yes, sir. 

Q. When was that? A. That was on Wednesday morn¬ 
ing. We didn’t pick no fruit. We had a little on hand 
there, about 150 bushels, I guess, and I told him the next 
morning that being we had that much fruit in the shed we 
had just as well go and try to sell some. We hadn’t sold 
but very little. He said 0. EL I got in the car with him, 
started on to town and the subject got up about getting shut 
of the fruit, and I told him that decider was supposed to 
have all of this arrangements made to take care of the 
fruit, and he brought out “decider,” and I said, “Yes.” 
“What has deckler got to do with this orchard?” I said: 
“Well, he is the original owner of it.” He said: “Thomas 
don’t own this orchard?” I said: “No, Thomas is just 
acting as a real estate dealer.” 

Q. Did you notice as to whether Thomas kept 

152 close contact with Mr. McNabb? A. He was with 
him at all times when he was down there. 

Q. IJp until the closing of the deal? A. Yes, sir. 

Q. What happened to Thomas after the deal was closed? 
A. He disappeared, didn’t even come back no more. 

Q. Did you help to harvest the 1948 crop? A. Yes, sir. 

Q. Tell us how many bushels of peaches were on the 
orchard, that you got from the orchard in 1948. A. 685. 

Q. And do you know what was realized for those, net, 
the net realization from the peaches? A. $700 and some 
few dollars. 

Q. That was the gross, wasn’t it? A. Yes. 

Q. After the expense of picking and hauling, what re¬ 
mained? A. $280. 

Q. Did Mr. McNabb after he started picking the peaches 
on July 17 do anything to affect the peach crop in any 
way injuriously? A. No, sir. 

Q. The crop was gathered at that time, wasn’t it? A. 
Sir? 
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Q. The crop was gathered at that time, right? 

153 A. Yes, it was ripe. 

• • ••••••* 

Q. Do you live on the Union Fork peach orchard? A. 
At the present time I do. 

Q. Pay rent? A. Yes, sir. 

Q. How much do you pay? A. $60 a month. 

Q. How many rooms in your house ? A. I have got five. 
Q. Five rooms, pay $60. Who owns that land? Who 
owns the land? A. G. L. Cleckler. 

Q. G. L. Cleckler charged you $60 a month for a five- 
room house? Have you got electricity in it? 

• • ••••••• 

154 Q. Are there any electric wires coming to your 
house? Do you have electric light? A. Yes, sir. 

Q. How much garden space, including a so-called truck 
patch do you have there? A- Oh, half an acre, I guess. 

Q. Half an acre? How many children do you have? 
A. I have six. 

• * •**•*•* 

Q. Were you ever paid by Mr. Cleckler in any way but 
by day’s wages? A. In a way but day’s wages? 

Q. With the exception of day wages, that is, approxi¬ 
mately $3 a day? A. Yes. We worked about over a year. 
Q. Worked over a year? A- At $3 a day. 

Q. $3 a day? How long did you work under the so- 
called lease you are referring to? A. Oh, since it was 
made until- 

The Court: I didn’t understand you. 

155 The Witness: From the time it was made on up 
until Cleckler walked off and left me. 

' By Mr. Guthrie: 

Q. How much money did it cost you out of your own 
pocket to finance half the operation of the peach orchard 
for one year? A. It cost me not as much as it cost him, 
because- 
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Q. Explain to the Court. A. -because I put my labor 

against his. 

Q. How much was your labor? A. Well, I devoted all 
my time. 

Q. I understand you took this on a 50-50 basis, and he 
was to furnish the orchard and the equipment. A. And I 
devoted my time for the money that I got off of the Gov¬ 
ernment, and I got 50-50 off of him. 

Q. You charged him how much for your labor? A. I 
don’t know just how much. $1,700 and something dollars, 
all told. 

Q. How much per day did you charge him for your labor 
in making out your—you say you made statements. A. I 
didn’t make any charge with mine, mine just went in there 
free. 

Q. Didn’t pay you anything? How could it be it would 
cost you less money than it would cost Mr. Cleckler? A. 

Naturally it did, because I did part of the work. 

156 Q. You did what? A. I did part of the work. 

• • • •*•••• 

Q. You said it didn’t cost you as much. A. It wouldn’t 
I would have had to hire another man if I hadn’t worked 
myself. 

Q. Well, I can’t understand it Did the contract you 
kept on referring to in your direct examination provide 
that you were to furnish the land? A. No. 

Q. Did it provide you were to furnish the labor? A. 
No, sir. We was to go 50-50. 

Q. You were to go 50-50 on the labor? A. Yes, sir. 

Q. You were to go 50-50 on the materials that were to be 
used, spray materials and all equipment? A. Yes, sir. 

Q. And who was to furnish the land, and who was to fur¬ 
nish the peach orchard? A. Cleckler furnished what was 
there. 

Q. Who was to furnish the $2,000 tractor? A. Cleckler 
furnished it 
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Q. Mr. 'Cleckler was to pay you for half of your 

157 labor? A. No, sir, not my labor. My labor went 
in there. 

• ••••• ••• 

Q. Mr. Parker, you testified just a moment ago it didn’t 
cost you as much money as it cost him. A. That is ex¬ 
actly right. 

Q. Please explain to the Court why, just in a few words. 
A. If I hadn’t worked, I would have had to hire another 
man to have done the spraying and other work. There 
were two men employed, and I dug in there myself against 
them, and if I just sat down, I would have had to hire 
another man. 

• ••••• • • • 

Q. How often did you make statements, make re- 

158 ports to Mr. Cleckler? A. Once a year. 

Q. Once a year? A. When he started to file his 
income tax, he required a statement, so he could make his 
income tax. 

• ••••• ••• 

159 Q. How much money did you put in the orchard 

per year? A. I put around- 

Q. How much did you spend?—I beg your pardon. A. 

-about $800 and something dollars. 

Q. $800 and something dollars? A. Other than my own, 
and just for the labor and spray material. It depends on 
how many times you spray, how much it costs for that. 

Q. Do you have any receipts or anything there to show 
you ever bought any spray? A. We bought the spray ma¬ 
terial through a cash store in Georgia. 

Q. Do you have any paid receipts to show you spent 
any money whatever, I don’t care what it was that you 
bought, any money for materials, sprays, on this orchard? 
A. That is where we had to have our charges together at 
the end of the season. 
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Q. I want the receipts to show you spent some money. 
The Court: Answer the question, please. 

The Witness: No receipts, no. 

By Mr. Guthrie: 

Q. You don’t have them? A. No, sir. They didn’t give 
no receipts. 

Q. You never received a receipt for anything you 

160 say you ever spent on the orchard? A. No. They 
don’t give no receipts. They just give you a copy 

of it. 

Q. Do you have any copies of receipts? A. And bill it 
out to you. No, sir. I was set down that way. We 
bought it that way to keep from paying tax on it. 

Q. How did you pay your blacksmith bill? A. How did 
I pay my blacksmith bill? 

Q. Yes. A. I let George Gibson have peaches on part 
of it. Part of it was money. 

Q. Money? A. Yes, sir. 

Q. Where did you get the money to pay Gibson? A. 
Where did I get the money to pay Gibson? 

Q .Yes. Did you get it out of the peaches? A. No, sir. 
I got the money out of the schooling, where I was going to 
school. 

Q. I see. A. $45. 

Q. $45. Is it that money that you received from the 
school—is that subsistence, or is that salary? A. That is 
subsistence, but I spent it for that. 

Q. Did you use it for your six children? A- It was not 
filled out for that. 

161 Q. What were you living on while you were spend¬ 
ing your $90? A. That is what I lived on. It is 

not billed out for that. 

Q. I understood you to say you paid it on expenses of 
the orchard, is that correct? A. I used it for my own use. 

Q. Thank you. That is all. How many years prior to 
the sale of the property to Mr. McNabb had you been in 
orchard work? A. About 17 or 18 years. 


68 


Q. Seventeen or 18 years? Did you consider yourself 
an orchard expert after 17 or 18 years? A. Yes, sir. 

Q. Let me ask you why you were obtaining money from 
the United States Government, $90 a month to live on to 
learn how to operate an orchard after being in the business 
for 17 years? 

Mr. Sherier: We object to that. 

The Witness: I was not learning. I was a foreman. 
The Court: Sustained. 

• ••••• ••• 

162 Q. About what time did you count the trees in 
the orchard? A. A couple or three weeks later, 

after the peaches were picked. 

• ••••• ••• 

Q. Had you given Mr. McNabb an estimate by that time 
as to how many trees you thought were there? A. I 
wouldn’t say. 

Q. Why were you counting the trees? A. I don’t know 
if I had given him an estimate. 

• ••••• • • • 

Q. Why did you count the trees? A. Well, he asked me 
to count them, so I was going to be sure of it. 

163 Q. Please give me the correct men’s names who 
helped you count the trees. A. Yes, sir. Albert 

Vandegrift, and Henry Parker. 

• ••••• • • • 

Q. Is Mr. Vandegrift your father-in-law? A. Yes, sir. 
Q. Is Mr. Henry Parker your brother? A. Yes, sir. 

Q. Did you pay them to count the trees? A. Yes, sir. 

Q. Mr. McNabb paid you to count the trees? A. That 
is right. 

Q. Would you say that was nearer two months after the 
close-up? A. It could be. It was quite a while. 

Q. Quite a while? A. Sometime after. 

Q. Do you know of your own knowledge whether 

164 or not the men counted the trees? A. Yes, sir. 


69 


Q. How? A. I was with them. 

Q. Oh, you were with them? In other words, yon went 
along together counting them, both together, same time? 
A. They would go out one row. I would go out the other. 
I didn’t count with them. I counted my row. 

Q. Do you know whether they considered blow-outs, the 
pop-ups, the vacant places and odd trees or not? A. No, 
I don’t know that. 

Q. Do you know whether they counted that approxi¬ 
mately 25 or 30 acres, different amounts, that had been 
reset, double-set? A. I know we counted that. 

Q. You know they counted that? Do you know that they 
counted the trees, both the old ones and the new ones on 
that part? A. I don’t know that they did, but they went 
in there to count them. 

Q. How did you know of your own personal knowledge 
when you swore that the amount was 8,945? A. Well, 
from the amount of time we went in there, what they gave 
me they had counted. I added it upi and that is what it 
come to. 

165 Q. How many did you, count? A. I counted 3,000 
something. 

**•••* ••• 

How much did you determine by taking it in a square 
and estimating that way, of this particular amount? 

#**••* • • • 

Q. You said a moment ago on your direct examination 
you laid it off here according to squares, whenever you had 
those squares, you took the outside rows and multiplied 
them together. Is that the way you determined this? A. 
Some of it, I did. 

Q. That is the way you did some of it? Did you 

166 or did you not count something less than 3,000 trees? 
A. I counted less than 3,000. 

• ••••• • • • 

[Q.] Did you determine the trees of your own personal 
knowledge, did you determine the trees by taking them 
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in squares, and connt ont this way, and then this way, and 
then multiplying them together and getting the number 
of trees in that section? A. In that section, and when it 
come to a triangle, we would count those. 

Q. You would count the trees out? Was there any way 
to determine by this means of counting your trees, any way, 
any consideration you could take of trees that were ab¬ 
sent? A. Oh, I had been over the orchard enough to know 
where there are blocks where they were absent. 

Q. Just take a block here, about like this, so many, 16 
trees here, 14 here, ten somewhere else. A. You put in 
the five or six hundred in a block. 

Q. In a block, that was absent? A. No, there was trees 
there. That is where they set out these here next to the 
bam. They had set some out, re-set, back 13 or 14 years 
ago. 

• ••••• ••• 

167 In this peach orchard we are referring to, how 
many acres are there in peaches? A. Seventy-five 

acres. 

• ••••• • • • 

How do you know that it is 75 acres? A. Nobody knows 
how much it is. They never did measure it. The amount 
of trees, it took us so many times there to go around it to 
count the trees, prove it out there were only about 9,000 to 
start with. 

Q. Nine thousand to start with, and part of it has been 
doubled since. 

• • • • • • • • • 

A. Yes. 

• ••••••• • 

Q. Approximately how many acres, the best way I know 
how to get at it, has been double-set? A. Oh, ten or twelve 
acres. 

• ••••••• • 
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When did yon quit picking? A. We quit picking on 
the 23rd. 

• ••••••• • 

176 Q. Was it put on in the presence of G. L. Cleckler? 
A. Yes, sir. 

Q. WTiy did yon have that witness put on? A. Why, 
did yon say? 

Q. Yes. A. Because the paper requested; all papers we 
filled out were supposed to have it on there. 

• ••••••• • 


EXCERPTS FROM DEPOSITIONS 

The said witness S. Harrison, being first duly sworn, de¬ 
posed as follows: 

Direct Examination 

By Mr. Gallagher: 

Dl. You’re S. Harrison? 

A. Yes, sir. 

D2. Will you state your residence, and how long you’ve 
lived there? 

A. Well, I’ve lived in Rhea County, was bora and raised 
here. Practically all my life. I was away eight or ten 
years at different periods. 

D3. Are you acquainted with the plaintiff' in this case, 
John D. McNabb? 

[A.] • * * I’ve met him. He and Mr. Thomas stopped 
at my house for a while and talked. I guess it was on 
this peach orchard deal then. They was on—they talked 
about they was on their way to Washington, and I believe 

that was before they closed the deal 

• ••••••• # 

D12. And what is your occupation? 

A. Farmer. 

'•••••••• • 
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A. (Interrupting) And have been shipping fruit and 
vegetables since 1929 up till last two or three years. 

• « • * • • * • • 

D19. Well now, before Mr. McNabb bought this orchard 
down there, did he ever talk to you about it in any- 

A. (Interrupting) Well, as I told you, see, he and Mr. 
Thomas stopped up home there and we talked quite a while 
about the orchard. I’ve known about the orchard since 
1929. 

• ••••••* * 

D20. This time when you were, when MoNabb and 
Thomas came by to see you, did McNabb question you con¬ 
cerning the orchard as to- 

A. (Interrupting) Well, we talked about the orchard, 
the possibilities of it, and the care of it, the care of the 
orchard and different things like that. 

D21. Well, after they came by, did Mr. McNabb ever 
contact you in any way, getting more information, or other 
information, from you? 

A. Well, I take it that his agents did, as I understood it. 
I understood that they were real estate agents. A man 
named Cox called me, I believe the man’s name was Cox, 
the real estate agent, as I understood it, from Washington 
city, and they asked me to go down there and go over the 
orchard and give them an estimate of what I thought the 
number of bushels of peaches were there, see. 

D22. Well, did you send them an estimate? 

A. Yeah. I went down there. As I remember, it was 
about two or three weeks before the peaches were to be 
harvested, see, and went over the orchard; that is, enough 
to satisfy myself as to—It was an off-year for the crop 
and there was low sections and places in the orchard where 
there wasn’t any peaches, see. Then I went over it, over 
the other, estimated it and wired them what I thought 
about it, see. 
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D23. TTh-huh. Do you remember what your estimate 
was as to- 

A. (Interrupting) Well, as I remember, I wired them 
that there should be between three thousand and four 
thousand bushels of peaches there, if they were properly 
handled and cared for, see. 

• ••••••• * 

D29. Mr. Harrison, you say you went down and looked 
over the orchard after that call from the brokers in Wash¬ 
ington, real estate men. Did you at that time look over 
the orchard well enough to estimate the number of trees 
that were there ? 

A. Well, no. Not on that. 

• ••#•••• • 

D31. Well, considering that there were between ninety 
and ninety-five acres of peaches at the time, how much, 
how many peach trees would be on this acreage, consider¬ 
ing how they were planted? 

A. Well, they set them different distances. It ranged 
from, as I understood it, from twenty to twenty-five feet, 
maybe some of them a little farther than that. There 
should have been, I think, around ten or eleven thousands 
trees up there. 

• ••••••• • 

D32. Did Mr. McNabb ever ask you what you thought the 

orchard was worth when he talked- 

A- (Interrupting) No. 

• ••••••• • 

A. No, he didn’t. We—we was talking. I—I told him 
the first time he and Mr. Thomas just stopped there and 
we was talking about the peach orchard, and as I remember 
it now, see, I have this in mind: the orchard is capable 
of it, capable of producing between twenty and twenty-five 
bushels yearly, and it is, or it has been for years, if it’s 
properly, properly cared for. 

• ••••••• • 
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D35. Mr. Harrison, you’ve been with and around peaches 
for, as you said, since 1929. What would you estimate as 
the cost of planting and growing of a peach tree to a 
good hearing stage? 

A. Well, it’s like a lot of other things. It costs you 
more now than used to. Men used to figure on spending 
seventy-five to a dollar per tree; that is, for the care of 
bearing trees, see, and of course you buy the trees and you 
prepare the land and you fertilize it, and you have to 
worm them and spray them and prune them each year, you 
see, and you get them up—you can’t figure on a peach tree 
paying much under five years of age before—if you hit, 
see. Now the time they’re five year old they should really 
pay off, if you get a good growth on them, see. 

D36. About what would be the cost of the young tree and 
planting and cultivating and caring for it until it’s five 
years old, each tree? An estimate, of course. 

A. Well, I’ll say approximately five dollars a tree. Just 
preparing the land and buying the tree. The fertilizer 
and the spraying and worming, and I don’t know whether 
it could be done for that, now, or not, see. 

D37. Mr. Harrison, if you know of any other matter 
or thing relating to this subject matter that would throw 
light on it or would be beneficial to either party, would you 
please state it? 

A. Well, I might say this: As I know it, that orchard 
there, it’s been a good hitter since I’ve known about it, 
see. That, of course, counts a lot in peaches. The loca¬ 
tion of it, or something. I know they’ve had peaches there 
when they didn’t have them some other—lots of other 
places around, see, due, I suppose, to the location of the 
land or something. 

• • • * • • • • • 

D38. Well, Mr. Harrison, the year that Mr. McNabb 
bought this particular peach orchard, if he had taken 
proper care of it and up until the time of the picking and 
also during the picking and the handling, your estimate 
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would be that he would have got between three thousand 
and thirty-five hundred bushels of peaches? 

A. Yeah, I would think so, unless, of course, I wasn’t 
there during the harvest, or—or anything like that, but I 
think that those peaches had been properly sprayed—now 
maybe the trees had been neglected about spraying before 
he took it over, but when I was there you could see that 
they needed to be sprayed, see, and taken care of, in order 
to look out for brown rot. 

• ••••••• • 

D40. Well, did you have any knowledge as to the price 
that peaches were bringing that year? 

A. Well, yeah. 

D41. At the sheds? 

A. I knew what they were selling for around here. There 
was an orchard run; that was off of trucks, you know, what 
you call canning peaches. As I remember, they was run¬ 
ning around two and a half or three dollars, see, and dur¬ 
ing the season, I don’t remember who it was, but someone, 
might have been Mr. Thomas, that I saw during the season 
or right after, said that those peaches, as I remember, 
down there was bringing around three dollars, see, at the 
sheds. 

• ••••••• • 

X6. Now the,next time you were acquainted with this or¬ 
chard was when Mr. Cleckler owned it? 

A. Uh-huh. 

X7. And you wasn’t over that orchard, looking it over, 
until you was requested to do so by someone who called 
you from Washington? 

A. Yeah. I was down there the year that I handled 
Cleckler’s crop. I was down there quite a bit before har¬ 
vest time. He was new in peaches, see, in this part of 
the country, anyway, and then I was there during the 
harvest time quite a bit, see. 

X8. Was you out over the entire orchard? 
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A. Uh-huh. Well, you know, practically the greater 
part of it, see. 

X9. Now you found that the orchard at that time had 
greatly deteriorated to what it was when Mr. List owned 
it, hadn’t you? 

A. Well, lots, or quite a few of the old trees, as I saw it, 
discussed it with George Cleckler, was ready to take out 
of there, see, because Grover had set new ones between in 
order to give those new trees a chance. We discussed that, 
and of course the new trees were bearing some peaches 
at that time. 

X10. Did Mr. Cleckler have quite a bit of brown rot? 

A. Yeah, he did. 

Xll. The year you handled it? 

A. Yeah, he did. 

X12. And his crop was rather light that year, wasn’t it? 

A. Yeah. He had lots of peaches, but he lost a lot of 
them with that brown rot, lack of spraying or taking care 
of them. 

X13. Now when Mr. Thomas brought McNabb up to talk 
to you, you didn’t go down to look at the orchard that year? 

A. No. 

X14. Could you tell us about when it was after Mr. 
Thomas and Mr. McNabb talked to you that you was re¬ 
quested to go down and look over the orchard? 

A. Well, I think it was just a few days. I believe they 
told me that they were on their way to Washington, and 
I’d say within four or five days after they were there. 
Somewhere along there. 

X15. Of course, at the time they talked to you and you 
talked to Mr. McNabb, you told him at that time you wasn’t 
familiar with the orchard as you hadn’t seen it for some 
years? 

A. That is, with the fruit that was on it. I didn’t know, 
see, what was there. Of course, prior to that, as I said, I 
was over the orchard when I was handling the peaches 
for Mr. Cleckler. 
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X16. That had been two or three years prior to that? 

A. Two years. Yeah. 

X17. You didn’t undertake to advise Mr. McNabb either 
way as to- 

A. (Interrupting) No. 

X18. (Continuing) -to the orchard? 

A. No. We didn’t—We discussed the possibilities of it, 
you know. I don’t—as I remember, I don’t believe there 
was anything said about the number of trees or anything 
like that. 

X19. And you wasn’t familiar enough with the crop or 
the orchard of that year to advise him either way, was you? 

A. Not then. I didn’t know what he had down there, see. 

X20. I see. Now did you know" that this orchard just 
brought around eight hundred bushel of marketable 
peaches that year? 

A. I don’t believe I ever heard how many they got out 
there, but I heard that the rot had them bad, that brown 
rot. 

X21. I see. The same as it had, then, while Mr. Cleckler 
owned it? 

A. Uh-huh. 


• •••*••• • 

ED4. Mr. Harrison, when you made this inspection for 
this Cox who called you, did you notice that any of the 
trees had deteriorated or that there was anything par¬ 
ticularly wrong with the orchard as concerned this- 

A. (Interrupting) With the fruit, or with the trees? 
ED5. With the trees. Were they good healthy trees? 
A. No. There was lots of those trees, as I said a while 
ago, should be—the old ones—taken out, and give these 
new ones a chance to—to come on, see. They were bearing. 

• * • • • • • 


ED10. Do you remember off-hand where you sent the 
telegram to? The exact address that Cox gave you? 
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A. No. Just whatever address they gave me over the 
phone. I believe, as I remember, I think Cox was the 
man’s name. I understood he was a real estate man. 

• «•••••• * 

The said witness George Mickel, being first duly sworn, 
deposed as follows: 

Direct Examination 

By Mr. Gallagher: 

Dl. Your name is George Mickel? 

A. That’s right. 

• ••••••• * 

D3. Well, I mean what county is your residence, county 
and state? 

A. Rhea. 

D4. How long have you lived in Rhea County? 

A. All my life. 

D5. How old are you, Mr. Mickel? 

A. Forty-six. 

D6. Are you acquainted with John D. McNabb? 

A. I met him down here at Mr. Thomason’s, a little talk 
we started to have down there. 

• •••*••• • 

DIO. What is your occupation, Mr. Mickel? 

A. I don’t know what you’d call it Trucking, I guess. 

• •••••*• * 

D13. Mr. Mickel, have you ever had any transactions 
with the plaintiff in this case: Mr. McNabb? 

A. Well, yes, some. Bought some peaches with him. A 
friend, is all. 

D14. When was that? 

A. That was the last peach time was a year ago, Mr. 
Thomas. Must be. 

D15. That would be in 1948? 

A. Yeah. 
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D16. Well, just what was the transaction that you had, 
and whether it was completed or not? 

A. Well, he got Mr. Thomas to come up there and get 
me to handle his peaches, I believe the way it was. Just 
selling and helping him dispose of them. I told him I 
wouldn’t handle them, only haul them. I didn’t want to 
have the responsibility of taking them off and selling 
them or nothing like that. 

D17. That was MoNabb who talked to you? 

A. Mr. Thomas. 

D18. Did you go to see Mr. McNabb, or did he come to 
see you? 

A. That evening or the next day sometime Mr. Thomas 
went down and he told him what I would suggest for him 
to do was to call Cincinnati and sell his peaches. I’d haul 
them or let somebody else haul them, so he gets me to call 
up there and I called up there. 

D19. Who was it got you to call up there? 

A. Mr. McNabb. 

D20. Mr. McNabb? 

A. Uh-huh. 

D21. Well, go ahead, Mr. Mickel. 

A. And I called up there and he—I told him what to get 
for the peaches. Seemed like the market was around five 
and a half, so he asked Mr. Thomas to come down the next 
day, I believe it was, and take a load up there, and we’d 
try them, so I got the driver ready, the truck ready, myself. 
Seems to me like I had some of the boys with me to help 
pick the load so we could get started on it. We went down 
the next day, and I don’t think McNabb ever showed up. 

D22. Was that down at the orchard? 

A. That’s right. 

D23. McNabb’s orchard? 

A. Uh-huh. 

D24. Well, how long did you stay down there, Mr. Mickel, 
waiting on McNabb? 

A. Oh, I must have stayed a half day. 
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D25. Did they have peaches there? 

A. Yeah, they had peaches coining in. 

D26. How many could you have hauled that day on your 
truck? 

A. I think we was figuring on, must have been around 
two hundred. 

D27. Two hundred bushels? 

A. Uh-huh. 

D28. And you say at that time the information you got 
on that call was that they were paying five or five-fifty a 
bushel in Cincinnati? 

A. Best on the market was five-fifty. 

D29. How many peaches did they have in the shed that 
day, off-hand, would you say? 

A. Well, I don’t know. Just roughly guessing. r I 
don’t know. I won’t say just for sure, but must have been 
around two hundred. 

30. They had enough for a load there? 

A. I imagine it was. Around two hundred bushel. 

D31. Did anybody there say anything, or give you any 
excuse as to why you weren’t going to haul them after Mr. 
McNabb had told you to come down? 

A. Let’s see. I was thinking there was somebody there. 
I don’t remember who it was. He told me something about 
the peaches. I forget what he said, but he gave me to un¬ 
derstand that they wasn’t going to take none up there. 

D32. You don’t know whether he was the manager of 
the farm for McNabb, or whether he was— 

A. (Interrupting) No, sir. 

• * • • ••••• 

D34. Did you-all have any agreement as to how many 
you were supposed to haul, or were you supposed to haul 
just the one load, or the whole crop, or — 

A. (Interrupting) Well, he talked to me like he was want¬ 
ing me to haul the whole crop, especially the number ones. 
• ••••• 
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X5. You don’t know whether there was any number ones 
or what there was in the shed— 

• ••• • * • • • 

X6. from a special examination? 

A. Uh-uh. He had some nice peaches, looked to me like 
there. Of course, after I knew I wasn’t going to haul them, 
I didn’t pay too much attention. 

X7. You don’t know whether they were bothered with 
brown rot or not? 

A. I don’t think there was any brown rot. 

• ••• ••••• 

The said witness E. L. Tipps, being first duly sworn, 
deposed as follows: 

Direct Examination 

By Mr. Gallagher: 

• ••• • • • • • 

D2. Mr. Tipps, where do you reside, and how long have 
you been residing there ? 

A. I’ve been here, excepting six months, since ’thirty- 
nine. 

D3. By “here” you mean in Ehea County? 

A. Yes. 

D4. How old are you, Mr. Tipps? 

A. Forty-four. 

D5. What is your occupation? 

A. County extension agent. 

D6. That’s farm agent? 

A. Yes, sir. 

D7. How long have you been in that line of work? 

A. Since ’thirty-nine. 

D8. Do you know the plaintiff in this case, John D. Mc- 
Nabb? 

A I met him. 

• ••• ••••• 
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D15. Has he ever called upon you to do any work for 
him? 

A. He wanted me to go down here and look at this or¬ 
chard. I told him that I was working this county. He said 
“Well, you could run down there sometime in your off 
hours,’’ and I went down there one afternoon* late. 

D16. What orchard was that, Mr. Tipps? 

A. This gentleman’s here (indicating Mr. Thomas). 

Mr. Thomas: Union Forks, known as Union Forks. 

Witness Tipps: Yeah. 

D17. (Mr. Gallagher) Did he ask you to make a report 
to him? 

A. He asked me to write him a letter and answer him 
something about it, my idea, give him my idea about it 

D18. Well, did you do that? 

A. I wrote him a letter and told him that I drove down 
one afternoon late, about fifty-some-odd miles, and looked 
at the orchard, estimated around twenty-five to thirty-five 
hundred bushels of peaches, and I also stated that there 
might be more if the rain, if we would get a good season 
any way soon. 

D19. Uh-huh. 

A. And furthermore than that, that if the orchard was 
well cared for, the proper management, probably pay off 
in a few years. 

D20. Well, did he ask you anything about the condition 
of the farm— 

A. (Interrupting) No. 

D21. (Continuing)—or the size of it, or anything like 
that? 

A. No. 

* * * • ••••• 

XI. Mr. Tipps, you didn’t know this orchard prior to 
that time? 

A. No. 

X2. And did you notice any brown rot on the trees— 

A. (Interrupting) No. 
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X3. (Continuing)—at that timet 
A. Well, it’s—I didn’t notice any. 

X4. In other words, you didn’t undertake to advise him 
one way or another what to dot 
A. Only the condition, a lot of improvement be made. 
X5. And of course you didn’t advise him to buy it or not 
to buy itt 
A. No, sir. 

X6. Or anything like thatt 
A. No, sir. 

X7. You just advised him that there was some improve¬ 
ments to be madet 

A. If he would get the best returns from his orchard. 
X8. And you didn’t undertake to tell him how many 
trees there was? 

A. No. 

X9. Or the condition of the trees? 

A. No. 

X10. Or anything like that? 

A. No. 

• * • • ••••• 

The said witness 0 . E. Thomas, being first duly sworn, 
deposed as follows: 

Direct Examination 
By Mr. Gallagher: 

Dl. Your name is 0. E. Thomas? 

A. Yes, sir. 

D2. Where is your home, Mr. Thomas? 

A. Rhea County, Tennessee. 


D4. Do you know about, all about the suit that has been 
brought in this particular case? 

A. I think so. 

D5. What is your relationship with this suit, Mr. 
Thomas ? 

A. Well, I’m defendant, I suppose. One of them. 

• •••••• •• 


o 




85 


A. (Interrupting) Yes. A party to the suit. 

D7. Have you ever been served with process in this 
particular suit? 

A. Well, I—yes. In Rhea County I’ve been served. 

D8. How were you served? 

A. By deputy marshal. 

• •••••• • • 

A. Well, along in June nineteen and forty-eight, * • * 
we were in the private office of Robert E. Cox possibly 
thirty minutes. That was the first time I had ever met 
this man McNabb. And they discussed the proposition of 
the trade, and finally Mr. McNabb was to come down and 
look over the orchard, which he did. 

He came to my home in Graysville, then we came to 
Chattanooga, and he went out to the peach orchard and 
went over the whole orchard. That was in—be in June 
nineteen forty-eight, somewhere around the middle of the 
month, and I taken him up to Evansville and introduced 
him to a Mr. Harrison, S. Harrison, who was our fruit 
broker; * * * and asked him to tell Mr. McNabb what he 
knew 

And then we went to Washington. • • • after we was 
back in Washington, • • • I met him again down at this 
Robert E. Cox’s office, and they were going over the situa¬ 
tion. Mr. McNabb said he would have to have somebody to 
pass on the orchard and the amount of fruit there would be 
on it, and after he done that he might be interested, so he 
finally decided on calling Spurgeon Harrison 


The Witness: Then Mr. McNabb also got in touch with 
Mr. Tipps, which is the county farm agent for Rhea County, 
Tennessee, and asked him to also go down and look over the 
orchard and make him a report on the orchard. 


Then Mr. McNabb said that as soon as he had gotten a 
report from the Tennessee State Agricultural Depart¬ 
ment he might be able to make me a proposition. 
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Well, I came on back home then from Washington, and 
on just about the first day of July nineteen forty-eight I 
wrote Mr. Robert E. Cox, of the Senate Realty Company, 


After the contract was drawn and signed, I told him that 
I had ordered title on the property, but it would be a few 
days before possibly get it, and I would go on back home, 
and as soon as I had a guaranteed title I would notify them. 
• •*••••*#• 

The Witness: So after the title was ready I called Wash¬ 
ington, Mr. Cox at the Senate Realty Company, and told 
him that title would be ready and that Mr. McNabb could 
come on down and if everything was all right we would 
close the deal. 

The Witness: That same evening Mr. McNabb arrived at 
my home in Graysville, and we talked over the proposition, 
and the next morning, the following morning—that was, I 
believe, on the sixteenth of July, I believe it was. Either 
the fifteenth or sixteenth. I think it was the sixteenth, 
though. It was the morning of the sixteenth. We went 
down to the orchard and we went over the orchard again 
and looked over what fruit there was on the orchard. 

Mr. Guthrie: By “we,” do you mean Mr. McNabb went 
over the orchard? 

The Witness: Yes. 

Mr. Guthrie: With you? 

The Witness: Yes. 


The Witness: And I had shown him where the June drop, 
as we call it; we had a June drop on peaches, and if it’s a 
bad season, why, the trees haven’t been really taken care 
of right, sometimes a pretty bad drop, but the original 
trade figure we figured there ’d be ten thousand bushels of 
fruit on the orchard, but after the June drop I told Mr. 
McNabb that there wasn’t over half the peaches left and 
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that wouldn’t be—I wouldn’t think over five thousand 
bushels, if that many. 

D12. (Mr. Gallagher) When did you tell him this, Mr. 
Thomas? 

A. Well, that was when he came down and went over the 
orchard on the sixteenth. 

D13. You told him then, or you told him on the sixteenth 
about the June drop? 

A. Yes. Yes. I discussed that with him at home before 
we went to the orchard, and we went over the orchard 
and looked it over, and he’d been over the orchard before 
and he should have understood how it was. But I—I re¬ 
duced the price on the orchard fifty-five hundred dollars on 
account of the peaches, and in place of forty-five it was 
thirty-nine thousand five hundred. 

We finally closed the matter up after our discussion. 
Went to Mr. Atchley’s office at Chattanooga, and there the 
deeds were made and deed of trust and notes made and 
signed by Mr. McNabb, and the deal was closed, except as 
to the deed to the apartments, which he didn’t have, but 
claimed he had made the deed and left it with the Senate 
Realty Company in Washington, D. C. 

• •#•••••*• 

The Witness: Mr. McNabb went ahead to picking 
peaches on the orchard, and I stayed with him to help him 
out, what I could, and sold the peaches that was gathered 
from the orchard the first three days. 

• ••••••••• 

The Witness: Chattanooga, and Atchley’s office, and I 
handed the telephone over to Mr. McNabb and he talked to 
Mr. Cox and told him that he thought he made a deed up 
there to the property, and finally decided it was only the 
contract he signed, and he told me, he said “Well, just 
make the deed here, if it’s all right,” and I suppose I told 
him it was, because we drew the deed and he executed it on 
the twentieth of the month to the C Street apartments. 

• •••••••## 
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Did you list your property with the realty company? 
A. No, I did not 


D18. Was there any representation as to the property in 
Washington, either by McNabb or by the realty company, 
to you, that later—any representation that later proved not 
to be true? 

A. No. The fact, there was three hundred dollars more 
mortgage against the—the property than Cox had repre¬ 
sented, when we were trying to trade. 


A. I do not. He—he claimed that he only picked eight 
hundred bushels of peaches off of the orchard, I believe it 
is, and I think his bill shows that it figured a little over a 
dollar a bushel for the peaches, and stating that he only 
cleared one hundred and eighty-six dollars, or something 
like that, when he didn’t have to buy any baskets. I gave 
bim with the orchard, or put in with it, twelve hundred 
baskets, with caps, liners, and lids, and all he had to pay 
for was picking the peaches, and there was none of the 
peach men ever paid over twenty cents a bushel for picking 
peaches. The hand-picked stuff might have cost five cents 
a basket, something like that, to sort it. And on the third 
day of the picking they had over three hundred bushels of 
peaches in the shed and had been selling peaches on up to 
that time as they were picked, and I sold no peaches for less 
than two dollars and fifty cents a bushel up to three-fifty a 
bushel, and some few bushels for four dollars. The peaches 
were nice stuff, large, and run high in number ones. And 
on the day that they had three hundred and some bushels in 
the shed I went up to Dayton, contacted George Mickels, a 
truck man who has hauled peaches for several years to Cin¬ 
cinnati, and he had a connection with a brokerage firm up 
there that handled more peaches than anyone else in that 
section. George went down and looked over the fruit, made 
a deal with Mr. McNabb to take the peaches to Cincinnati 
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market, and he and McNabb discussed the thing together, 
the whole proposition of sale, and George Mickels called 
Cincinnati for him twice. Finally the brokerage house said 
the market was five dollars and five-fifty, number ones sell¬ 
ing for five dollars and fifty cents, and they would pay that 
for the fruit after Mickels told them just what it was. So 
they agreed to run the fruit through the grader there and 
grade it as to size, and the sizes run two and a half inch 
peach. That is, smooth, good peach. Would be number 
one. And the three and a half would be a number one. 
And even up to four inches. They had peaches that year, 
plenty of them, four inches, would be number one. But that 
would be three different sizes of number one, and I judge 
the fruit that was in the shed would run anywhere from 
eighty to ninety percent number ones. They agreed that 
George would come down next morning and run the fruit 
Take about three hours to run through the grader and de- 
fuzzer, and he would bring two of his boys to help him 
grade the fruit. 

So he and McNabb all agreed on that, and that he would 
take what peaches he would pick and go at picking, and if 
he picked more peaches than he could haul he’d get another 
truck to hauL 

The next morning Mickels came down and brought his 
two boys and his truck and an extra man. McNabb was in 
Chattanooga. 

• •••*•••#• 

The Witness: He never came back to the orchard that 
day, not until late, anyway, because Mickels stayed at the 
orchard till after twelve o’clock. 


The Witness: So George went back home and lost his 
day’s work, and he was mad, and after that I didn’t take 
any part in trying to help him sell the peaches. He went 
ahead and sold the peaches himself. As to what he got for 
them after that, I do not know, but I do know that there 
was no peaches, not even over-ripe canners, sold for any 
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less than two dollars and fifty cents there in that section in 
the crop of 1948. 

D35. (Mr. Gallagher) Mr. Thomas, are yon familiar 
with the alleged misrepresentations that yon allegedly 
made in the bill? That is, what he set forth in the bill as 
misrepresentations on yonr part which induced him to en¬ 
ter the trade ? 

A. Well, that I misrepresented the number of trees in 
the orchard; that there wasn’t eleven thousand healthy 
bearing trees in the orchard. I think that’s the way that 
the bill reads. There’s supposed to be ninty-five acres in 
orchard, and I bought the orchard for eleven thousand 
trees or more. Ninety-five acres, regular set, twenty foot 
apart, would run at least ten thousand trees, and the or¬ 
chard was double set. 


D36. Mr. Thomas, did you represent to him that you had 
operated that particular farm for the two years next pre¬ 
ceding— 

A. (Interrupting) No, sir. Did not 

D37. Did you represent to him that there were one hun¬ 
dred and forty acres of land in that particular farm ? 

A. Well, there was a hundred and forty acres, more or 
less. Cleckler claimed to me there was one hundred and 
thirty-nine and a half acres in the farm. I haven’t had the 
acreage figured, bnt that’s— It’s more or less, like all 
deeds are. 

• •••*••••• 

D43. There’s an allegation in the bill to the effect that 
there was a tenant on that particular property, a tenant 
under a lease, who took care of the property for part of 
the crop. 

A. Well 

• ••••••••• 

D45. (Interrupting) Is that true, or not? 

A. There seemed to be a—the fellow that was with 
George Cleckler on the farm before I bought. Hannegar. 
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Hannegar Parker. And I had talked to Hannegar Parker 
before I bought the orchard several times, and he agreed 
to stay on under his same contract and work as he was 
with Cleckler, and Cleckler was paying him three dollars 
per day. That’s just what he agreed for all the work he 
did in the orchard, and under this G. I. bill he was going to 
school and drawing his money on that at the same time, but 
Cleckler paid him three dollars a day because that was the 
agreement with him, and I made the agreement with him to 
stay on with me, and in fact I paid him three dollars a day 
on his last work there, what he did before I sold the farm. 

D46. Did this, this Parker, ever represent to you that he 
had a contract whereby he was entitled to one-half of the 
peaches in the orchard? 

A. He did—I expect it was, oh, a month or a month and 
a half, something like that. I disremember now how long, 
now, after I had sold the orchard to McNabb, and McNabb 
had gone. I met him here in Chattanooga and he told me 
that, says “You didn’t know that I had a lease on that farm 
out there?” I said no, I did not Well, he drew out a con¬ 
tract out of his pocket and handed it to me, and I looked at 
it. It was a form of contract, seemed to be, that you 
worked on, on this G. I. proposition, and I already had 
guaranteed title to the farm and the paper was not acknowl¬ 
edged. It wasn’t even signed by a witness. And I told him 
it was no good. He couldn’t record it. It wasn’t even ac¬ 
knowledged, nor it wasn’t witnessed, and that it didn’t 
bother me. I had a guaranteed title on the farm. But it 
seems that he later secured some witnesses. 


D51. Did you ever give Mr. McNabb a guaranteed title 
to the property? 

A. He was given a settlement certificate issued by the 
title company showing the title on the property, as the 
transfer showed, in me, that the title was clear except as to 
the taxes which had been double-assessed, but the taxes 
were straightened out by the title company in a few days 
after that. 
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D52. When did the Title Guaranty Company make you a 
guaranteed title to the property? Do you remember the 
exact date? 

A. They finished, they finished the title on the—that is, 
the last work on it was done, finished, the thirteenth of July. 


D58. (Mr. Gallagher) Will you file this certificate, this 
duplicate certificate of title guaranty, as a part of your evi¬ 
dence in the case? 

A. Yes. 


Mr. Moore (interrupting): May I see it? Wait just a 
minute till I look at it. 


Mr. Moore: Just mark it filed. 

(Preliminary Certificate of Title, Order No. 8628-A, 
G. L. Cleckler and wife, Sue Cleckler, to 0. E. Thomas and 
wife, Lilah R. Thomas, issued by Milligan-Reynolds Guar¬ 
anty Title Agency, Inc., was thereupon received in evidence 
and marked Defendants’ Exhibit No. 1.) 


By Mr. Moore: 

XI. Mr. Thomas, will you please state your age? 

A. Sixty-five. 

X2. And your business? 

A. Well, I’ve had many businesses. I used to handle 
real estate. Have bought and sold quite a bit of real 
estate. Have been in the mining business. In fact, I was 
three and a half years in North Georgia during the war 
mining mica for the Government. At the present time I’m 
not doing anything much. 

X3. In what business were you engaged in July ’forty- 
eight? 

A. Well, I—I had been handling my own properties in 
real estate, selling some and trading some. In fact, I’ve 
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been trying to clear out what real estate I have here in 
Rhea County. 

X4. How long had you known Mr. George L. Cleckler? 
A. Cleckler? I’ve known Cleckler for quite a while. 
Some, oh, three or four years. 

X5. How long had Mr. Cleckler owned this orchard? 

A. Mr. Cleckler had—had owned it, I think, three years. 
I believe I’m right on that. I’m not sure. 


X15. What did you do with the deed that Cleckler made 
you? 

A. I have it. 

X16. Has it ever been recorded? 

A. No. 

X17. Will you file it, or a copy of it, as exhibit to your 
testimony now? 

A. I don’t object. I don’t have it, but I can file it. I 
can bring it. 

X18. You will please pass it to the officer taking this 
deposition and allow it to be filed as Exhibit “A” to your 
cross-examination. 


X19. What did you pay Mr. Cleckler under your—for 
the deed that he executed? 

A. Well, I paid Mr. Cleckler seven thousand dollars and 
an agreement on a proposition of trade to—if I made any 
money out of the orchard he would participate in that, be¬ 
cause you really maybe have to trade, or I figured on trad¬ 
ing the orchard. 

X20. In what way was he to participate in the profits of 
resale? 

A. Well, the exact amount was not stated, but he was to 
participate to his interest in it according to what I would 
get out of it. 

X21. What was his interest that would represent his 
participation? 
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A. Well, whatever the orchard was worth. It costs five 
dollars a tree to grow an orchard to a bearing stage, pins 
the equipment and the land and improvements. 

X22. At what price were yon to make a resale in your 
trade with Mr. Cleckler? 

A. Well, we—we never agreed on any certain price. He 
knew me, and I do him. 

X23. Under your contract with Mr. Cleckler, was he to 
approve what price you were going to sell it at before you 
should make a sale? 

A. No, he was not. 

X24. You had the right to sell it at any price you saw 
fit? 

A. I had the right to sell it at any price I saw fit. Yes, 
sir. 


X27. And in what way was the seven thousand paid? That 
is, was it cash or uotes, or how was it paid? 

A. Well, part of it was cash and part of it was notes. 

X28. How much was cash and how much was notes? 

A. Well, I made notes for forty-two hundred and fifty 
dollars. 

X29. And cash was the difference, is that right? 

A. Yes. 

• X30. Had you paid the cash before you endorsed and 
delivered that check to Mr. Cleckler, or was that part of the 
payment? 

A. Well, some of it had been paid. Yeah. 

X31. How much? 

A. Well, I disremember. The times I paid the—In fact, 
before the deed was made I paid out some on the orchard 
and paid for some of the labor out there. Of course, that 
was my affair. I paid for a part of the labor, yes. 

X32. That was that three dollars a day to Parker, was it? 

A. Yes. 

X33. Uh-huh. How many days did you pay Parker? 



A. Well, I don’t—I don’t have a record of that 

X34. Many, or few? 

A. Well, it wasn’t so many, no. 

X46. (Mr. Moore) In closing np that transaction, yon 
and your wife executed the deed to McNabb, did you? 

A. Closing the contract, you mean. 

X47. Closing this sale of the property. 

A. Yes. Closing the sale here in Tennessee we did. Yes. 

X48. Uh-huh. Look at that paper and see whether or not 
that’s the deed you then executed (handing same to the wit¬ 
ness). 

A. I can’t see it. I left my glasses home. I’m in a devil 
of a fix here. (The witness obtained a pair of glasses from 
Mr. Moore.) That seems to be the deed, Mr. Moore. 

X49. Will you please file that deed as Exhibit “B” to 
your cross-examination in this case? 

X52. (Mr. Moore) Now please look at this paper and see 
whether or not this is the bill of sale of personalty executed 
to you by Cleckler and wife and by you assigned to McNabb 
(handing same to the witness). 

A. Yeah. I think it is. 

X53. Then please file this paper, a bill of sale of per¬ 
sonalty, as Exhibit “C” to your cross-examination in this 
case. Just pass it over to the attorney. 

(Bill of Sale from G. L. Cleckler and Sue Cleckler to 
0. E. Thomas and Lilah R. Thomas executed July 14,1948, 
was thereupon received in evidence and marked Exhibit C 
to this deposition.) 


X56. (Mr. Moore) Have the two notes made payable to 
George L. Cleckler ever been paid? 

A. J. D. McNabb assumed and agreed to pay those two 
notes, which he never paid, and I understand that fore- 
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closure has been made and the farm sold to take care of 
those notes. . 

X57. At that sale, did the farm bring any surplus above 
the two notes? 

A. Well, I really don’t know. 

X58. Have you received anything from that sale on ac¬ 
count of the two notes that was executed to you? 

A. I haven’t received one dollar, rents or anything else, 
from the properties since I sold to J. D. McNabb. 


X63. The foreclosure took place reasonably soon after 
the first note matured, I judge? 

A. I think so. 

X64. Who bought it at the foreclosure sale, according to 
your information? 

A. Well, I understood that George Cleckler bid the 
farm in. 

X65. Has Mr. Cleckler ever called on you for any balance 
on account of those two notes ? 

A. He has not 

• ••••••••• 

X67. Anyway, he has never called on you for any excess 
since the sale up till now? 

A. No, he hasn’t. 

• ••••••••• 

X72. Well, how much money did you pay Cleckler? 

A. Well, at different times I paid him some, and made up 
the notes and everything, to—for the balance when I traded 
with McNabb. 

X73. In what way did you pay him? In cash, or in 
checks? 

A. Well, I—my payments was all we could make. I gave 
him one check for three hundred dollars. 

X74. Three hundred dollar check was all. All the bal¬ 
ance was paid in cash, was it? Was that right? 

A. Well, I paid him the cash of twenty-seven hundred 
and fifty dollars when I sold the farm. 
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X75. That’s the McNabb check that you gave him? 

A. Yeah. 

X76. Then in addition to that, did you give him a three 
hundred dollar check? 

A. Yeah. 

X77. That was your personal check? 

A. My personal check. 

X78. Then did you pay him any cash or anything else 
besides those two? 

A. Oh, I don’t know. Some cash consideration was along 
in regard to things in the way of some stuff I bought and in 
the way of a spray; paid back and paid up, and I—I didn’t 
keep a record of the transaction. 

X79. You have no record of any payments, and you can 
only remember those two that you mentioned? 

A. Yeah. That’s alL 

X80. Uh-huh. When was the three hundred dollar check 
given to him? 

A. Well, that was along about the first of July when I 
closed up. Sometime in the first of July when I closed up 
with him on the farm. 

X81. Have you the cancelled check? 

A. No, I haven’t. 

X82. What bank was it drawn on? 

A. It was drawn on the Washington bank, and I forgot 
the name of it. 

X83. You don’t remember what you did with the can¬ 
celled check after it was returned to you? 

A. I drew—I drew that on my daughter’s account in 
Washington; Katherine Thomas Slater. 

X84. Did you sign her name, or did she sign the check? 

A. Well, she—she arranged her account when I was han¬ 
dling this deal so that I could check on the account. 

X85. Why was this property in Washington deeded 
direct to your daughter? 

A. That was the consideration in the contract at the start. 

X86. And you directed it to be, directed it to be made 
that way? 
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A. The contract states that. 

X87. Yes, sir. And that was at your direction, was it 
not? 

A. Yes, sir. That was—that was discnssed before. In 
fact, I was figuring on moving to Washington. That is, 
moving up there, one reason I was trading there, Mrs. 
Thomas being an invalid and my daughter wanted me to 
come to Washington, and I figured that I would do that. 

X88. Did your daughter know that this deed was going 
to be made to her? Did she— 

A. (Interrupting) Yes. She put in part of the money. 
Quite a bit of money. 

X89. How much amount did she put in? 

A. Oh, I don’t know. I expect it runs up considerable, 
what she put in. 

X90. Well, just give us an estimate of the approximate 
amount. 

A. Oh, I don’t know. I just—I don’t know what was 
used. Maybe around fifteen hundred or two thousand, all 
told. 


X100. Did you deliver your deed, which is filed as Ex¬ 
hibit “B”, to Mr. McNabb on or about the date it bears? 

A. The deed to Mr. McNabb, you mean? 

X101. Yeah. Uh-huh. The one which you filed here. 

A. It was on the sixteenth. 

X102. That’s right. That’s the date of it 

A. That’s when the deed was delivered to him. Yes, sir. 


X107. Had you ever owned or operated an orchard be¬ 
fore you bought this one? 

A. Yes, I have owned an orchard or two before this one. 


RD5. Now what is your interest in this Washington 
property, Mr. Thomas? 

A. Well, my daughter paid most of the money that was 
paid out, and of course she would eventually get the prop- 
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erty, anyway, the kids would, and I just figured my interest 
in it would be whatever was necessary, as long as we kept it. 


RD19. Did you notify the Senate Realty Company and/or 
Mr. McNabb as to your exact interest in the property in 
Tennessee? 

A. No. 


RD21. Did you ever represent to them that you had 
owned it in fee simple for sometime? 

A. No, I did not. 

RD22. Did you tell them that, as to whether or not you 
had it under option? 

A. Well, I didn’t tell the Senate Realty Company that, 
only I told them I had—had the orchard and would deliver 
title to it. 

RD23. Did you tell Mr. McNabb? 

A. Well, McNabb knew that, because they had told him, 
and when he came down here there wasn’t any questions 
asked about that, because I had the orchard and nobody 
else had anything to do with it. 

RD24. Did Mr. McNabb at the time of the transaction, 
when you delivered the deed to him and he delivered the 
deed to the Washington property, did he ever in any way 
state to you that he didn’t believe you had the title to trans¬ 
fer to him, or anything like that? 

A. Mr. McNabb has never to this day ever protested or 
said a word to me in any way that he was dissatisfied. The 
last— He stayed in my home when he first came here. 
Said he’d rather stay up there, so I let him stay there while 
I was helping him. One day he said to me, he said “Well, 
I’ll tell you, Thomas,” he said, “I believe I’m about in the 
same shape you said you was. You said you were not able 
physically, and at your age, to handle that orchard like it 
ought to be and you just wasn’t going to fool with it, you 
were going to sell it,” and he said “I believe I’m in the 
same shape. It’s too big a job for me. ” Well, I said 4 4 Just 
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go ahead and sell it. I’ll help yon sell it if yon get dissatis¬ 
fied with it.” 

• • • • • • • • • • 

RXl. Mr. Thomas, yon say yon had an exclusive agency 
appointment from Cleckler for the sale of that orchard? 

A. Yeah. That’s the agreement between Cleckler and I. 
I had that for nearly a year. 

RX2. Was it in writing, or just verbal? 

A. No. Just verbal. 

RX3. Was any price specified in that agreement? 

A. Well, that agreement, the first agreement we made 
was a thousand dollars less than what the last one was. 


A. Well, in the first, first time he priced that orchard— 
of course, the price at the time on the orchard right then, I 
had an agreement on it. If I hadn’t Ve had I would have had 
to have paid a great deal more, with the prospect of a peach 
crop like there was on the orchard at the time, and of 
course the value on the orchard was placed on about what 
the crop showed up that year, that it was close to time to 
take the fruit off the orchard. First showed that we 
thought there’d be about a ten thousand bushel crop. Then 
after the drop, why, it looked like a five. Finally, after the 
rain set in and they didn’t take care of the orchard, it was 
considerably less, but I think there was a great deal more 
fruit sold than what they mentioned, and they to get 
more money with the crop they sold, because as I stated, 
there was no fruit sold, even for canning, over-ripes, for less 
than two dollars and fifty cents a bushel on the market that 
year. 

RX5. What did you do with the third and fourth notes 
for twenty-one twenty-five that McNabb gave you? 

A. They’re in Washington. 

RX6. Who has them in Washington? 

A. Mr. Conroy. 
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RX8. Uh-huh. Who’s Mr. Conroy* 

A. He’s the— I don’t know. Maybe a lawyer. He’s in 
the title company np there, anyway. 

RX9. What title company is he with? 

A. I forget the name of the title company. 

RX10. Uh-hnh. 

A. He’sa lawyer for the title company, I think. 

RX11. Have you ever tried to collect them in any way? 

A. Have not. 

RX12. TJh-hnh. Why haven’t you tried to collect them? 
A. Well, I didn’t thi n k it was necessary, because there’s 
no way I would get anything. 

RX13. Mr. Conroy’s holding them for you, or have they 
been sold to him? 

A. No. No. He just has them. 

RX14. You just left them with him? 

A. I left them with him to look over. 


RD30. Mr. Thomas, these notes you left with Mr. Conroy 
to look over: at the time you left them, was it or was it not 
your intention that you have Mr. Conroy collect on the 
notes ? 

A. Well, yes. Figuring on the whole situation, the whole 
proposition. 

RD31. Did you convey your intention to Mr. Conroy, and 
did he make any statements to you as to whether collection 
would be advisable or not? 

A. Well, no. I never—I just left them there and he went 
over them, and in fact they went ahead then and filed a bill 
against me, and after they did that, why, everything just 
lay dormant. 

RD32. Were those notes secured by any instruments? 

A. Deed of trust. 

RD33. On the property? 

A. Against the orchard and the equipment 

RD34. Deed of trust against the orchard and equipment 
I believe there was already one deed of trust 
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A. Yeah. The first one to Cleckler. 

RD35. In other words, this was a second mortgage on 
the property? 

A. Second mortgage. Yeah. 
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COUNTER-STATEMENT OF THE QUESTIONS 

PRESENTED. 

In the opinion of the appellee, the questions presented by 
the appellant are: 

1. Was the finding of the lower court that McNabb did 
not rely upon the representations made by O. E. Thomas 
clearly erroneous. 

2. Was the finding of the lower court that McNabb relied 
entirely upon the information gathered by himself, by in¬ 
dependent investigation, as to the condition and value of 
the Tennessee property clearly erroneous. 

3. Was the finding of the lower court that McNabb failed 
to sustain the burden of proof in that he failed to establish 
that any fraud or misrepresentation had been practiced on 
him by Thomas clearly erroneous. 
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T. SLATER, Appellees. 


Appeal from the United States District Court 
for the District of Columbia. 


BRIEF FOR APPELLEE KATHERINE T. SLATER. 


COUNTER-STATEMENT OF THE CASE. 

This counterstatement is deemed necessary because ap¬ 
pellee believes appellants Statement of the Case is inade¬ 
quate and inaccurate. 

In May 1948, 0. E. Thomas, now deceased, father of ap¬ 
pellee, came to Washington, D. C., from Tennessee and met 
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Robert E. Cox, who was then a partner in Senate Realty 
Company, through Congressman Victor Wickersham. At 
this time Thomas had property which he was desirous of 
selling or trading and discussed this with Mr. Cox, who in¬ 
dicated that he might be able to work out something for 
Thomas. Subsequent conversations were had with Mr. Cox 
and in June 1948 it was proposed that certain real estate 
located in the District of Columbia, managed by Senate 
Realty Company, be exchanged for the property in Ten¬ 
nessee which Mr. Thomas had previously indicated to Mr. 
Cox he wished to sell. Cox thereupon arranged a meeting 
in Washington between 0. E. Thomas and appellant J. D. 
McNabb, who was then the owner of the Washington prop¬ 
erty. (J. A. 85) Thomas at no time represented to anyone 
that he actually owned the orchard in Tennessee (J. A. 99) 
but represented to Senate Realty Company that he merely 
had the orchard and would deliver title to it. (J. A. 99) 
Thomas represented to no one that he had operated this 
particular orchard but rather that he had owned one or two 
other orchards. (J. A. 98) He represented and believed 
that the orchard contained 139 y 2 acres, (J. A. 90) and that 
the orchard contained 11,000 or more peach trees. (J. A. 
90) He first offered this orchard for sale for $55,000 but 
later reduced this price to $37,500. (J. A. 34) He esti¬ 

mated to appellant that the 1948 crop would produce 10,000 
bushels (J. A. 86) but at the time of appellants first visit 
to the orchard he reduced his estimate to 5,000 due to in¬ 
tervening climatic conditions. (J. A. 87) At no time dur¬ 
ing the Washington negotiations or the negotiations be¬ 
tween Thomas and appellant did Thomas hold himself out 
to be G. L. Cleckler, who was the owner of the Tennessee 
orchard, (J. A. 23) but at all times represented himself to 
be O. E. Thomas who had an orchard to sell and to which 
he could deliver a good title. (J. A. 99) 

During the meeting in Washington with appellant, re¬ 
ferred to hereinbefore, Thomas made representations to 
appellant as outlined above and represented further that 
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the foreman of the orchard was paid $3.00 per day when 
working. (J. A. 91) 

Appellant went to Tennessee in June 1948 to inspect the 
orchard. (J. A. 35) During this inspection, he saw 9/10 
of the orchard from the top of a hill and at close range in¬ 
spected % of it. (J. A. 46) Appellant himself testified 
that on this occasion he had ample time and opportunity to 
walk over any part of this orchard and examine it, (J. A. 
46) and he noticed at this time that many trees bore prac¬ 
tically no peaches or very few. (J. A. 46) Thomas ad¬ 
vised him that the entire orchard was similar to the por¬ 
tion seen except for one section the cold weather had hit the 
previous winter. (J. A. 35) 

Thomas and appellant then went to the town of Evans¬ 
ville and had a conversation with one S. Harrison, (J. A. 
49) who indicated to appellant that he had acted as broker 
for the original owner quite a number of years' ago and, in 
appellant’s own words “ . . . that he had sold some of the 
products for Mr. Cleckler, who was the owner ...” (J. A. 
48) At that time appellant requested Harrison “. . .to 
look at the orchard and give me an idea of it.” (J. A. 49) 
[Again at a later date appellant requested Harrison to go 
to the orchard and inspect it and make a report to him, 
(J. A. 56, 73) which Harrison did. (J. A. 48, 49, 73, 74)] 
Then appellant contacted E. L. Tipps, the county agricul¬ 
ture agent in Rhea County, adjoining Hamilton County, the 
situs of the orchard, and requested Tipps to inspect the 
orchard and submit a report, (J. A. 47) which he did. (De¬ 
fendant’s Ex. #1) For the purpose of making the report 
Mr. Tipps made a special trip to inspect the orchard. (J. 
A. 83) Thomas testified that appellant McNabb advised 
him, prior to the consummation of the agreement, that he 
was waiting for information from Harrison and Tipps be¬ 
fore he could decide what to do. (J. A. 85) 

Thomas, in the exchange agreement of July 12, 1948, 
agreed to convey his right, title and interest in the orchard. 
(Plaintiff’s Ex. #1) He carried out this promise July 16, 
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1948. (J. A. 51, 52) Subsequent to July 12, 1948, appel¬ 
lant McNabb again went to Tennessee and visited the 
orchard July 15, 1948. (J. A. 50) On July 16, 1948, the 
date on which appellant McNabb received title to the 
orchard, as previously indicated, he knew that G. L. 
Cleckler was the owner of the orchard. (J. A. 39) 

On the occasion of McNabb’s first visit to the orchard in 
June, he inquired of Henekar Parker, witness in behalf of 
plaintiff below (appellant) and former manager of the 
orchard, as to the nature of Parker’s employment and com¬ 
pensation. (J. A. 38) 

McNabb started picking peaches the 17th of July, 1948 
(J. A. 37) and continued picking peaches on the 18th, 19th 
and 20th of July, 1948. (J. A. 52) On the 20th of July, 
McNabb acknowledged his deed transferring the Washing¬ 
ton property to Thomas’daughter, Slater. (J. A. 51) Hav¬ 
ing executed the contract on July 20, McNabb continued 
picking peaches, with Parker acting in the capacity of 
foreman, (J. A. 53) until July 23, 1948. (J. A. 72) Mc¬ 
Nabb testified that his purpose in doing this was to see 
whether he had 5,000 bushels. (J. A. 53) He did not take 
steps to rescind the deal until after he finished picking 
peaches on July 23. (J. A. 41) 

McNabb filed a complaint in the District Court of the 
United States for the District of Columbia August 9, 1948 
(J. A. 2) naming as defendants O. E. Thomas, Lilah R. 
Thomas and Katherine T. Slater. O. E. Thomas and Lilah 
R. Thomas, husband and wife, were not served with proc¬ 
ess as required by law and neither has entered an appear¬ 
ance in this case, although defendant Slater (appellee) who 
was properly served, entered the deposition testimony of 
O. E. Thomas, her father, in order to refute the allegations 
contained in the complaint, which if unchallenged would 
have deprived her of her property. The case came on for 
trial before Judge Letts and the issues before the Court 
at that time were, whether the alleged representations of 
Thomas as outlined in paragraph 8 of the plaintiff’s com- 
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plaint were made as statements of fact which were nntrue 
and known to be untrue by Thomas, or else recklessly made, 
were made with the intent to deceive and for the purpose of 
inducing the plaintiff to act up<5n them and whether plain¬ 
tiff did in fact rely on them and was induced thereby to act 
to his injury or damage. 

After hearing the evidence Judge Letts entered a final 
judgment, based upon the entire record, dismissing Mc- 
Nabb’s complaint with costs. (J. A. 15, 16, 17) 

SUMMARY OF ARGUMENT. 

1. The record clearly discloses that appellant failed to 
show in the trial below that the representations allegedly 
made by Thomas constituted representations but for which 
McNabb would not have made the exchange of his District 
of Columbia property for the Tennessee orchard. Further¬ 
more, none of the alleged misrepresentations were proved 
by appellant to have been false at the time they were made 
and the record unquestionably reflects that some of the 
representations were misunderstood by appellant. 

2. Appellee submits that the evidence adduced at the 
trial below did not show the existence of the elements of 
fraud. There was no clear and convincing proof. Much 
of the evidence was uncorroborated oral testimony, even in 
connection with facts of which records were allegedly kept. 
The record fails to disclose that the lower court’s findings 
of fact were wrong. There is substantial evidence regard¬ 
ing the existence of facts which the lower court held were 
existent, and where the court failed to make a definite find¬ 
ing it was because there was not a sufficiency of evidence 
or because, after observing the demeanor of the witness in 
open court, the trial judge doubted the veracity of the wit¬ 
ness. This court should therefore not disturb the findings 
of the lower court. 

3. Thomas concealed nothing from appellant that he was 
under a legal duty to disclose. His alleged concealment of 
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the identity of Parker, the manager, and Cleckler, the 
owner, was certainly not material since appellant knew 
Parker was the manager on the occasion of his inspection 
of the orchard in June, a month before the trade was con¬ 
summated, and appellant could have obtained any informa¬ 
tion from Parker with respect to the operation of the 
orchard at that time. Indeed, the record reflects that at 
that time appellant asked Parker if he would continue as 
manager if he made the trade. Furthermore, appellant 
knew Cleckler was the owner prior to his acknowledging 
his deed transferring the District of Columbia property 
and also prior to the time when he ceased picking peaches. 
Certainly the means of acquiring knowledge were open to 
appellant. 

4. Appellant cannot be heard to say he relied solely on 
the representations of Thomas or that he was deceived to 
his injury by the misrepresentations of Thomas since it is 
clear from the evidence that he instituted an independent 
investigation by inspecting the land himself, obtaining re¬ 
ports from peach experts who advised him relative to past, 
present and future facts regarding the orchard, and made 
inquiry of local people. This is especially true in view of 
the fact that he himself testified he had full opportunity to 
carry out his investigation. 

5. When appellant discovered the existence of facts suf¬ 
ficient to raise reasonable doubt as to the correctness of 
certain representations, disregarded them and executed the 
then executory contract and exercised ownership over the 
orchard by picking peaches several days following the dis¬ 
covery and kept the proceeds therefrom, he waived any 
claim for damages he may have had against the other con¬ 
tracting party. 

6. Appellant, because- of his failure to pay notes secured 
by the Tennessee orchard which he had assumed, lost the 
orchard in a foreclosure proceedings and thereby put him- 
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self in a position where he is now unable to reconvey the 
orchard which he alleged in his complaint he conld do. 

ARGUMENT. 

Representations of Thomas to McNabb. 

Appellant in his argument states that there was no find¬ 
ing by the lower court that Thomas did not make the rep¬ 
resentations to appellant McNabb, but (quoting appellant’s 
argument) “. . .it inferentially appears throughout the 
findings that he did make them. Indeed, he made the same 
major representations to Cox ...” It is submitted by 
appellee that if the lower court made no such finding, it 
was due to the lack of evidence offered by the plaintiff be¬ 
low tending to show that the representations were made. 
This is indicated by Finding of Fact IV, which stated, 
“That the plaintiff failed to sustain the burden of proof, 
in that he failed to establish that any fraud or misrepresen¬ 
tation had been practiced on him by defendant, 0. E. 
Thomas.” 

Appellee believes that the effect of the assignment of 
errors by the appellant is to challenge the Findings of Fact 
of the lower court. Therefore, argument is presented 
initially with respect to the probative force of the evidence 
offered by plaintiff below in his unsuccessful attempt to 
sustain the burden of proof resting on him to show the 
existence of all the elements of fraud clearly and con¬ 
vincingly. The points will be taken up in the order in 
which they appear in paragraph 8 of plaintiff’s complaint. 

The plaintiff below offered no evidence to prove that the 
Tennessee land was not operated as a peach orchard. Since 
the record is filled with evidence showing that the land was 
operated as a peach orchard, (J. A. 23, 34, 38, 41, 42) this 
point will not be discussed further. 

In connection with the representation that the orchard 
contained 11,000 healthy bearing peach trees plaintiff below 
admitted that the trees were healthy bearing peach trees 
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[See paragraph 9 of the Complaint which states in part 
“. . . that the orchard did not contain 11,000 healthy bear¬ 
ing peach trees, but, on the contrary, contained not more 
than about 9,000 such trees . . . ” (J. A. 5)] and quarreled 
only with the number of such trees, contending that there 
were not more than about 9,000. Henekar Parker, witness 
for plaintiff below and former manager of the orchard for 
Cleckler, testified that there were slightly less than 9,000 
trees in the orchard (J. A. 61) but admitted that he had 
personally counted only 2,500 trees and depended on other 
people, who did not testify at the trial, for the figure over 
and above 2,500 trees. (J. A. 71) Defendant below offered 
testimony from two witnesses that the orchard should con¬ 
tain from 10,000 to 11,000 trees. (J. A. 26, 74) Thomas 
testified that regular set the orchard would have at least 
10,000 trees and that this orchard was double set. (J. A. 
90) Appellee submits that there was no conclusive evi¬ 
dence introduced showing the number of trees in the 
orchard. Furthermore, if the number of trees had been 
important to McNabb, he could and should have counted 
them before he consummated the trade. 

With respect to the alleged representation of Thomas 
that he was the owner of the property and had operated it 
for the past two years, Cox testified that Thomas so rep¬ 
resented to him (Cox), (J. A. 19) McNabb testified that 
Thomas so represented to him (McNabb) (J. A. 33) but 
Cox did not corroborate the allegation of McNabb that 
Thomas so represented to McNabb; this in spite of the fact 
that the evidence indicates the meeting in Washington, 
D. C., took place with all three present. (J. A. 33) Defen¬ 
dant below denied making such representations to McNabb 
and claimed instead that he represented to McNabb that 
he had an orchard to sell to which he could deliver a good 
,title. (J. A. 86, 90, 99) Thomas delivered a good title to 
McNabb July 16, 1948. (J. A. 51, 52, 91) McNabb testi¬ 
fied that he was not damaged as a result of Thomas’ alleged 
representation as to title. (J. A. 54) In the case of Mat- 
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son v. Rusch, 61 App. D. C. 184, 59 F. 2d 360, the court held: 

“Plaintiff and defendant were principal witnesses. 
They squarely contradicted each other, and there is no 
convincing or corroborating proof for either party in 
the record. The burden of proof was on the plaintiff, 
and the lower court did not err in deciding against 
him.” 

See also Byers v. Federal Land Company , et al., 3 F. 2d 9, 
CCA Wyo., wherein the plaintiff alleged the land company 
had represented they were the actual owner of the land, 
when as a matter of fact they only had it to sell. The evi¬ 
dence showed that the defendant had claimed ownership. 
Plaintiff did not attempt to show that the land company 
could not convey good title and the evidence showed ability 
and willingness to convey. The court held: 

“The representation as to ownership was not a mate¬ 
rial misrepresentation to the plaintiff under these cir¬ 
cumstances.” 

Plaintiff below in his complaint alleged that Thomas rep¬ 
resented he was an experienced operator. The only evi¬ 
dence introduced tending to prove the making of this rep¬ 
resentation was the testimony of appellant McNabb (plain¬ 
tiff below) to the effect that Thomas told him he had oper¬ 
ated the Tennessee orchard for two years prior to the trade 
(J. A. 34) and later told him that Cleckler had done most 
of the marketing and picking of the fruit. (J. A. 36) 
Thomas denied that he told McNabb he had operated the 
Tennessee orchard, (J. A. 90) but testified that he had 
owned an orchard or two. (J. A. 98) 

The evidence below clearly indicates that McNabb was 
laboring under a misapprehension as to the representation 
allegedly made by Thomas that the 1947 production of the 
orchard was 22,000 bushels of peaches. Here again the 
plaintiff offered only his uncorroborated statement that 
Thomas so represented to him. It is evident from the 
testimony of Robert E. Cox, McNabb’s real estate manager, 
who testified on his behalf, that Thomas represented the 
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22,000 bushels of peaches as the production total of two 
orchards of a combined acreage totaling 340 acres. (J. A. 
19, 20, 21) Also, S. Harrison, one of the two peach experts 
employed by McNabb to investigate for him, told McNabb 
that the subject orchard was capable of producing between 
20 and 25 (obviously meaning thousands) and had been for 
years. (J. A. 74) Certainly the evidence offered was con¬ 
fusing, and did not clearly prove that the alleged repre¬ 
sentation was made or was false. Parker testified the pro¬ 
duction during the year in question for the 120 acre orchard 
was 6,400 bushels. (J. A. 62) If the 220 acre orchard 
produced on approximately the same ratio, or about 13,000 
bushels, the total production of the two would very nearly 
approach the figure which Thomas, according to Cox, rep¬ 
resented as the production figure for both orchards. 

With respect to the good available market for the crop, 
plaintiff below failed to introduce any testimony to indi¬ 
cate that there was not a good available market for the 
peaches. The record indicates there was a good available 
market. (J. A. 78, 80, 89, 90) 

The promise of Thomas to arrange for the picking and 
marketing of the 1948 crop is a future promise, and as such 
not actionable. Plaintiff made no attempt to prove it was 
false at the time it was made. Nevertheless, the testimony 
indicates that Thomas solicited, on behalf of McNabb, one 
George Mickel to haul and dispose of McNabb’s peaches in 
the Cincinnati market. (J. A. 80) 

The alleged representation as to the annual cost of op¬ 
erating the orchard depends for proof if its making upon 
the uncorroborated testimony of the plaintiff below. In 
his attempt to prove the falsity of the alleged representa¬ 
tion, plaintiff offered the oral uncorroborated testimony of 
Parker. Appellee admits inability to completely and cor¬ 
rectly analyze the testimony of Parker on cross-examina¬ 
tion with regard to production costs and records thereof as 
shown on pages 62 through 67, Joint Appendix. Cleckler 
testified that he had production records, (J. A. 32) but that 
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he had never seen any records allegedly kept by Parker. 
(J. A. 29) Parker testified he kept no receipts. (J. A. 67) 
No records with respect to the cost of production or of 
production were introduced in evidence 
The representation relating to the 1948 crop production 
was not shown to have been false at the time it was made 
and furthermore the evidence shows that this estimate by 
Thomas was revised downward from time to time due to 
the effect of climatic conditions. (J. A. 86, 100) 
Regarding the number of acres in the tract, plaintiff be¬ 
low failed to establish that the recital of 120 acres in the 
deed represented the actual number of acres in the tract. 
Indeed, the number of acres in the tract was never estab¬ 
lished other than by the recital contained in the deed, of 
which recital McNabb was cognizant while the contract to 
trade was still executory. (J. A. 42) 

With respect to the representation as to the worth of 
the orchard, which was finally traded at the reduced figure 
of $37,500, it is submitted that statements relating to the 
value of land are, as a general rule, considered to be state¬ 
ments of opinion, an exception being in a case where the 
price is used to induce immediate action on the part of the 
purchaser. The cases cited by appellant in his argument, 
namely, F. H. Smith v. Low, 57 App. D. C., 167, 169, 18 F. 
2d 814; Bailey v. Smith, 57 App. D. C. 369, 23 F. 2d 944, 
substantiate this contention. In F. H. Smith v. Low, supra, 
it was shown that the representation as to value was in¬ 
tended to be treated as an “immediate factor inducing ac¬ 
tion” instead of a “mere element to be investigated before 
action. ” In that case there was present a threat to increase 
the price if not accepted at once, whereas in the instant 
case the evidence showed that the price was steadily de¬ 
creasing during the negotiations. The same factor, namely, 
inducement to immediate action, was present in Bailey v. 
Smith, supra. No satisfactory evidence was offered by 
plaintiff below to establish the value of the orchard. He 
merely attempted to show that it was offered to Parker 
for $6,000, and sold to Thomas for $7,000 (plus an inde- 


10 


22,000 bushels of peaches as the production total of two 
orchards of a combined acreage totaling 340 acres. (J. A. 
19, 20, 21) Also, S. Harrison, one of the two peach experts 
employed by McNabb to investigate for him, told McNabb 
that the subject orchard was capable of producing between 
20 and 25 (obviously meaning thousands) and had been for 
years. (J. A. 74) Certainly the evidence offered was con¬ 
fusing, and did not clearly prove that the alleged repre¬ 
sentation was made or was false. Parker testified the pro¬ 
duction during the year in question for the 120 acre orchard 
was 6,400 bushels. (J. A. 62) If the 220 acre orchard 
produced on approximately the same ratio, or about 13,000 
bushels, the total production of the two would very nearly 
approach the figure which Thomas, according to Cox, rep¬ 
resented as the production figure for both orchards. 

With respect to the good available market for the crop, 
plaintiff below failed to introduce any testimony to indi¬ 
cate that there was not a good available market for the 
peaches. The record indicates there was a good available 
market. (J. A. 78, 80, 89, 90) 

The promise of Thomas to arrange for the picking and 
marketing of the 1948 crop is a future promise, and as such 
not actionable. Plaintiff made no attempt to prove it was 
false at the time it was made. Nevertheless, the testimony 
indicates that Thomas solicited, on behalf of McNabb, one 
George Mickel to haul and dispose of McNabb’s peaches in 
the Cincinnati market. (J. A. 80) 

The alleged representation as to the annual cost of op¬ 
erating the orchard depends for proof if its making upon 
the uncorroborated testimony of the plaintiff below. In 
his attempt to prove the falsity of the alleged representa¬ 
tion, plaintiff offered the oral uncorroborated testimony of 
Parker. Appellee admits inability to completely and cor¬ 
rectly analyze the testimony of Parker on cross-examina¬ 
tion with regard to production costs and records thereof as 
shown on pages 62 through 67, Joint Appendix. Cleckler 
testified that he had production records, (J. A. 32) but that 


11 


he had never seen any records allegedly kept by Parker. 
(J. A. 29) Parker testified he kept no receipts. (J. A. 67) 
No records with respect to the cost of production or of 
production were introduced in evidence 
The representation relating to the 1948 crop production 
was not shown to have been false at the time it was made 
and furthermore the evidence shows that this estimate by 
Thomas was revised downward from time to time due to 
the effect of climatic conditions. (J. A. 86, 100) 
Regarding the number of acres in the tract, plaintiff be¬ 
low failed to establish that the recital of 120 acres in the 
deed represented the actual number of acres in the tract. 
Indeed, the number of acres in the tract was never estab¬ 
lished other than by the recital contained in the deed, of 
which recital McNabb was cognizant while the contract to 
trade was still executory. (J. A. 42) 

With respect to the representation as to the worth of 
the orchard, which was finally traded at the reduced figure 
of $37,500, it is submitted that statements relating to the 
value of land are, as a general rule, considered to be state¬ 
ments of opinion, an exception being in a case where the 
price is used to induce immediate action on the part of the 
purchaser. The cases cited by appellant in his argument, 
namely, F. H. Smith v. how, 57 App. D. C., 167, 169, 18 F. 
2d 814; Bailey v. Smith, 57 App. D. C. 369, 23 F. 2d 944, 
substantiate this contention. In F. H. Smith v. Low, supra, 
it was shown that the representation as to value was in¬ 
tended to be treated as an “immediate factor inducing ac¬ 
tion’’ instead of a “mere element to be investigated before 
action. ” In that case there was present a threat to increase 
the price if not accepted at once, whereas in the instant 
case the evidence showed that the price was steadily de¬ 
creasing during the negotiations. The same factor, namely, 
inducement to immediate action, was present in Bailey v. 
Smith, supra. No satisfactory evidence was offered by 
plaintiff below to establish the value of the orchard. He 
merely attempted to show that it was offered to Parker 
for $6,000, and sold to Thomas for $7,000 (plus an inde- 


12 


terminate amount). In Jones et al. v. Smith et al., 206 Ga. 
162, 56 S. E. 2d 462, which involved the cancellation of op¬ 
tion on land sought on grounds, among others, of inade¬ 
quacy of price, the court said: 

“Value cannot be established by proof that the owner 
of the property or his agent was offered a certain price 
therefor at a time and upon an occasion entirely dis¬ 
associated from the transaction under consideration.’’ 

In attempting to show the value of the District of Columbia 
property, plaintiff below offered evidence of the amount 
of the mortgage thereon. In D. C. Land and Building Com¬ 
pany v. Mclnerney , 62 App. D. C. 56, 64 F. 2d, 554, where 
fraud was charged based on the vendor’s representation 
that the property was worth twice the amount of the re¬ 
corded indebtedness, the court said: 

“Such a record does not amount to a representation 
by the grantor as to the market value of the property 
conveyed by the trust deed.” 

In appellant’s contention relative to establishing inade¬ 
quacy of consideration, he cites Graf am v. Burgess, 117 
U. S. 180, 29 L. Ed. 839, 843, where the court set aside a 
judicial sale for inadequacy of consideration. That case 
and all other cases cited therein with respect to the point 
raised by appellant here were in connection with judicial 
and other forced sales where the properties were bought 
in at a mere pittance compared to their actual established 
value. For instance, in the cited case, the property was 
shown to have a value 84 times the amount which it brought 
at the sheriff sale. Harrison testified, in the instant case, 
that the cost of bringing one peach tree to a bearing state 
would be approximately $5.00, (J. A. 75) which when ap¬ 
plied to the minimum number of trees admitted by plaintiff 
below as existing in the subject orchard, (J. A. 61) indi¬ 
cates that the cost of reproducing the orchard would be in 
excess of the price at which it was traded to McNabb. This 
does not include the cost of the land, equipment or build- 
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ings on the land, and does not take into consideration that 
at the time it was first offered for sale it was loaded with 
a crop of peaches. 

Plaintiff’s attempt to prove the falsity of the representa¬ 
tion that a foreman or manager in charge of the orchard 
was paid $3.00 per day while working and from $4.00 to 
$4.25 during the marketing period was testimony that a 
lease existed between Cleckler and Parker which provided 
for Parker to receive one-half of the profits. Cleckler, the 
other party to the lease, testified that the lease was can¬ 
celled at least a year prior to the sale to Thomas, (J. A. 
32) was never observed by either party (J. A. 24, 31) and 
that the lease had not been recorded. (J. A. 24) Thomas 
testified that he saw the lease about a month after the 
trade to McNabb and there was no witness on it at that 
time. (J. A. 91) Cleckler further testified that the witness 
whose name appeared thereon did not actually witness the 
execution of the alleged lease and evidence was introduced 
indicating the witness was not even present at the time the 
lease was allegedly entered into. (This latter evidence is in 
the record below but through inadvertence was not sent up 
on appeal.) Parker and Cleckler directly contradicted each 
other with respect to the authenticity of the alleged lease. 

The Findings of the Lower Court Are Fully Substantiated 
by the Evidence or Lack of Evidence. 

When fraud is alleged it it must be proved by clear and 
convincing evidence. Lalone v. United States, 164 U. S. 
255, 17 S. Ct. 74, 41 L. Ed. 425. This rule is so well settled 
in this jurisdiction it needs no further discussion. Ap¬ 
pellee contends that the foregoing presentation shows plain¬ 
tiff below failed to offer evidence which was clear and con¬ 
vincing in his attempt to prove the allegations contained 
in his complaint. 

Appellee submits that the evidence adduced at the trial 
below warranted the trial court’s Findings of Fact, and 
such findings should not be disturbed by this court. In 
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Abbott v. Coe, 71 App. D. C. 195, 109, F. 2d 449, the conrt 
said: 


“The question for us is not whether there was inven¬ 
tion, but whether the finding that there was none is 
consistent with the evidence . . . The presumption that 
the Patent Office is right is reenforced, in the present 
case, by the presumption that the trial court is 
right . . . Under the rule settled in this jurisdiction, 
while we are not absolutely bound by a chancellor’s 
findings of fact, we do not disturb them on appeal un¬ 
less upon an examination of the evidence they are 
clearly wrong.” 

See also Hazen et al. v. Hawley, 66 App. D. C. 266, 271, 86 
F. 2d 217, 222, Certiorari denied 299 U. S. 613, 57 S. Ct. 
315, 81 L. Ed. 452. 

In Matson v. Rusch, supra, the court held: 

“The effect of these assignments is simply to challenge 
the lower courts findings of fact upon the evidence. 
Plaintiff and defendant were principal witnesses. 
They squarely contradicted each other, and there is no 
convincing corroborating proof for either party in the 
record. The burden of proof was on the plaintiff, and 
the lower court did not err in deciding against him. 
Moreover, it is settled law that, where an equity case 
is tried in open court with a full opportunity on the 
part of the trial justice to observe the demeanor of 
witnesses and to judge their veracity, his findings on 
questions of fact have much the same sanctity as the 
verdict of a jury and they will not be disturbed on ap¬ 
peal, unless a mistake of judgment is so apparent as 
to demand a reversal.” 

In the trial below the plaintiff rested his case to a large ex¬ 
tent on the uncorroborated testimony of Parker, who testi¬ 
fied in open court. 

In order to make some of the cases cited by appellant 
applicable to the instant case, appellant in his argument 
assumes certain facts which in the opinion of the lower 
court were not proved clearly and convincingly in the trial 
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below. For instance, in order to make applicable Bailey v. 
Smith , supra, in connection with the right to rely on 
Thomas’ alleged misrepresentations, appellant assumes 
that Thomas held himself out to be the owner of the or¬ 
chard. It is shown by the evidence that there was no clear 
proof that he so represented, and assuming without ad¬ 
mitting that he did, such representation was not material 
because any reliance appellant McNabb placed on other 
statements allegedly made by Thomas, based on McNabb’s 
impression that Thomas was the owner, was negatived on 
July 16, 1948, when McNabb claims he discovered for the 
first time that Cleckler was the owner. (J. A. 39) McNabb 
nevertheless proceeded to acknowledge his deed, thus exe¬ 
cuting the executory contract, four days later on July 20 
(J. A. 51) and picked peaches until July 23. (J. A. 72) 

In Kell v. Trenchard, 142 F. 16, CCA NC, the lower court 
had held that the sale was fraudulent, which the higher court 
held removed the case from the doctrine of caveat emptor. 
In the instant case, since the lower court concluded there 
was no fraud, it would appear the doctrine of caveat emptor 
attaches here. 

In Slater v. Ruggles , 49 App. D. C. 277, 278, 263 F. 1021, 
the various representations were untrue, and were made 
for the obvious purpose of deceiving, and actually did de¬ 
ceive. In the instant case there is no clear showing of the 
existence of such facts and the lower court did not hold, as 
did the trial court in Slater v. Ruggles, supra, that fraud 
was proved. 

In The Lehigh Zinc & Iron Company, Ltd. v. Charles 
Bamford et al., 150 U. S. 665, 37 L. Ed. 1215, it was held by 
the lower court that the representations had been relied 
upon, since the flooded condition of the mine made it im¬ 
possible for the vendees to properly inspect to ascertain 
the truth or falsity of the representations. In the instant 
case the lower court held there was no showing of reliance 
and, further, the concealment complained of by appellant 
here was not of the same type because McNabb could have 
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obtained the information elsewhere and in fact did so. 
(J. A. 38, 47, 48, 49, 56) Also, the alleged concealment was 
not conclusively proved in the instant case. 

The case of Bentel v. United States, 13 F. 2d 327, CCA 
NY, involved scienter in a criminal proceeding for using 
the mails to defraud. The lower court had held and the 
evidence left no doubt that there had actually been false 
information disseminated. Such is not true in the instant 
case. 

In Stewart v. Wyoming Cattle Ranche Co., 128 U. S. 383, 
32 L. Ed. 439, there was involved a huge cattle ranch. The 
point at issue was, among others, whether the vendee had 
relied upon the misrepresentations of the vendor regard¬ 
ing the number of branded calves. It would have been im¬ 
possible to verify the statements. The vendee had to rely 
on them. Such is not a circumstance here. It is noted 
that appellant did not quote the portion of the decision 
which stated: 

“_if it appears that he had other knowledge, or had 

received other representations and statements, con¬ 
flicting therewith, sufficient to raise reasonable doubts 
as to the correctness of such representations then there 
can be no recovery . . .” 

In Tooker et al. v. Alston, 159 F. 599, (CCA), 16 L.R.A. 
(NS) 818, 822, there was active concealment, steps were 
taken to misrepresent facts which were apparent and the 
vendee, because he was prevented by the vendor, had little 
opportunity to secure disinterested advice. These facts 
are not present or proved in the instant case. 

In the case of Stone et al. v. Moody et al., (Wash. Sup. 
Ct), 84 Pac. 617, 5 L.R.A. (NS) 799, 803, the remedy sought 
was based upon a provision in the contract so obnoxious to 
every sense of fairness, honesty and right as to make its 
enforcement clearly unconscionable. Appellee submits 
such clear evidence of fraudulent conduct is missing in the 
instant case. 
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There Was No Concealment. 

Appellant raises the point of Thomas ’ concealment for 
the first time in his argument in the brief. There is no 
allegation of concealment in the complaint filed herein be¬ 
low. In his argument appellant contends that the failure 
of Thomas to disclose to appellant McNabb that Cleckler 
and Parker could furnish information relating to past pro¬ 
duction of the orchard amounted to a fraudulent conceal¬ 
ment, and cites for his authority, Copper Processing Com¬ 
pany v. Chicago Bonding and Insurance Company, 262 F. 
66, 8 A.L.R. 1477. In that case it was held that there must 
be a legal duty to speak and the question relating to the 
information desired must be put to the vendor. In the 
instant case, there is no showing that McNabb asked 
Thomas to identify Cleckler or Parker, however, the evi¬ 
dence does show that McNabb knew Parker was the man¬ 
ager'at the time of his first visit to the orchard (J. A. 38, 
47) and McNabb could then have obtained the information 
from Parker relative to past production if he so desired. 
Further, the evidence below indicates that McNabb knew 
July 16,1948 that Cleckler was the owner. (J. A. 39) He 
could therefore have obtained the information relative to 
past production or information regarding any other point 
here concerned from Parker at the time of his first visit 
to the orchard prior to the exchange agreement, or on his 
second visit prior to accepting the deed to the orchard and 
at any time prior to acknowledging his deed on July 20, 
1948. 

In connection with the requirement that there must be 
a legal duty to speak, in Copper Processing Company v. 
Chicago Bonding and Insurance Company, supra, the court 
said that the information concealed must have been mate¬ 
rial In the instant case, it is submitted that the informa¬ 
tion allegedly concealed was not material in influencing Mc¬ 
Nabb’s decision to trade because it is shown that McNabb 
made an independent investigation. (J. A. 35, 38, 47, 48, 
49, 50, 56) This is further substantiated by the fact that 
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even though McNabb could easily have obtained informa¬ 
tion with respect to production and costs of production 
from Parker prior to the date of the exchange agreement, 
he did not do so, which indicated that this information did 
not fall in the category of representations but for which he 
would not have decided to purchase. In the cited case the 
bonding company did not know of the existence of the “Y” 
agreement, which materially affected their risks since it 
indicated advances made. In the instant case McNabb 
knew prior to final execution of the contract that Parker 
was the manager and Cleckler was the owner, and that 
Parker, therefore, could have given him the information, 
and Cleckler could have vertified it. 

The evidence below warrants the conclusion that McNabb 
attached more importance to his own operation of the or¬ 
chard in his effort to find out whether there were actually 
5,000 bushels of peaches than he attached to the representa¬ 
tions of Thomas. (J. A. 53) 

It is interesting to note that neither in his argument or 
his Statement of the Case does the appellant attempt to 
show that McNabb actually relied on the alleged misrepre¬ 
sentations. Plaintiff below alleged reliance on the part of 
McNabb in his complaint (Paragraph 9 of Complaint J. A. 
5) The necessity of alleging and proving reliance is well 
settled. The Lehigh Zinc and Iron Company , Lt. v. Charles 
Bamford et al., supra, Baker v. Baker et al., 54 App. D. C. 
214, 296 F. 961. The evidence offered by plaintiff at the 
trial did not show clearly and convincingly that McNabb 
was induced to buy as a result of the alleged misrepresenta¬ 
tions but on the other hand indicated strongly that McNabb 
made up his mind only after he had gathered information 
from several sources sufficient to satisfy him that the or¬ 
chard was a good buy. (J. A. 35, 38, 47, 48, 49, 50, 56) 

McNabb’s Inspection and Investigation. 

On two occasions, first in June of 1948 (J. A. 35) and 
later in July (J. A. 50) McNabb went to Tennessee and 


made an inspection of the orchard. It is apparent from 
McNabb’s own testimony that his inspection of the orchard 
was not interfered with. (J. A. 46) There is no evidence 
introduced by plaintiff below tending to show that Harri¬ 
son or Tipps, McNabb’s agents, were hampered in any way 
when they inspected the orchard. The evidence indicates 
that McNabb contacted Harrison with the advice and con¬ 
sent of Thomas (J. A. 49) and he subsequently independ¬ 
ently solicited the assistance of E. L. Tipps, (J. A. 47) the 
county agricultural agent of the adjoining county and at 
various times, according to McNabb, he (McNabb) made 
inquiry from local people regarding the orchard. (J. A. 
56) According to Thomas, in a conversation between 
Thomas and McNabb, prior to the consummation of the 
trade, he was told by McNabb that he wanted to wait until 
he received information from Tipps with respect to the 
condition of the orchard before he made up his mind. (J. 
A. 85) After receiving the report from Harrison, McNabb 
went to Tennessee, inspected the orchard a second time, 
and closed the deal. (J. A. 50) It is noted that the report 
from Tipps contained information with regard to the num¬ 
ber of trees, the number of bushels of peaches that would 
be harvested in 1948, the demand for peaches in the area, 
the fact that the peach crop was killed by a late frost in 
the spring of 1948, and advised McNabb that the orchard 
would repay the owner in production within a short time, 
if some improvements were made on it. (Defendant’s Ex. 
No. 1) The evidence indicates that the information re¬ 
ceived from Harrison by McNabb was with respect to past 
production. (J. A. 74) It is evident from the record be¬ 
low that McNabb was above average intelligence, since he 
had been intrusted with a large amount of public relief 
work both on a national and international level. (J. A. 
33) He had also been a licensed real estate salesman in 
the District of Columbia. (J. A. 44) There is no indica¬ 
tion that he acted hastily. Indeed, the negotiations cov¬ 
ered a period in excess of a month, during which time, ac- 
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cording to Thomas, many peaches were lost because of 
weather and being left unpicked. (J. A. 100) It is also 
evident that McNabb was unwilling to accept the repre¬ 
sentations of Thomas, in that he went to the land to see for 
himself. (J. A. 35) During the independent investigation 
by McNabb’s agents, Thomas concealed no facts and closed 
no avenue of inquiry. With respect to the alleged conceal¬ 
ment by Thomas that Parker was the manager and Cleckler 
was the owner, it is pointed out that McNabb knew that 
Parker was the manager at the time of his visit to the or¬ 
chard in June. (J. A. 38,47) It was certainly obvious to Mc¬ 
Nabb, as it would have been to anyone, that the manager 
of the orchard would be the person who could answer ques¬ 
tions relating to production and costs thereof. This is con¬ 
clusively demonstrated by the fact that appellant McNabb 
depended on Parker for all of the testimony in the trial be¬ 
low with regard to production costs. The conclusion is 
inescapable that since McNabb declined to accept Thomas 1 
representations and instituted an independent investiga¬ 
tion, he cannot now be heard to say that he relied solely 
upon Thomas’ representations. This is amply illustrated 
in the case of Sacramento Suburban Fruit Lands Co. v. 
Klafenbach, 40 F. 2d 899, CCA Cal., (Cert, denied, 282 
TJ. S. 874, 75 L. Ed. 772), wherein the vendor represented 
land to be fit for the growing of all kinds of farm crops 
and fruits. The ground was found to be resting on hard- 
pan. The court said: 

‘‘One of the principal questions presented by the ex¬ 
ceptions and assignments is whether, in fact, plaintiff 
relied upon the false representations.” 

The vendors in this case furnished to the vendee a letter 
from the county horticultural commission, addressed to the 
company, which described the land. The plaintiff wrote to 
the vendor, as follows: 

“As yet I cannot make any statement ... At least 
until an investigation is made ...” 
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“As yet can make no promises, as I will have to see 
for myself before I can take up with any proposition.” 

The court continued: 

“ ... seemingly he was careful to refrain from making 
any inquiry touching either the value or productivity 
of the land ... He also spent several days in Southern 
California, all the time having in mind fruit lands and 
making inquiry relative thereto ... he made no inquiry 

of ... any realtor, or fruit grower_Plaintiff was an 

intelligent, cautious man. He did not act upon im¬ 
pulse or in an emergency, or at a distance. He was 
unwilling to accept the statements put out by defend¬ 
ants . . . but went to the land to see for himself . . . 
Defendant concealed no facts and closed no avenues of 
inquiry. Plaintiff had had some training in the 
sciences and had knowledge of the existence of hard- 
pan, the element which he now contends made the land 
practically worthless . . . Plaintiff having declined to 
accept defendants representations and instituted in¬ 
vestigation cannot, under the circumstances we have 
related, now be heard to say that he relied solely upon 
defendant’s representations . . . the court should have 
directed a verdict for the defendant .” (Italics 
supplied.) 

The court in support of its decision cited, Shappirio et al. 

v. Goldberg et al ,, 192 U. S. 232, 241, 24 S. Ct. 259, 261,48 L. 

Ed. 419. In this case involving real estate located in the 

District of Columbia the court said: 

“He must be held chargeable with knowledge which 
the opportunity before him afforded to investigate the 
extent and nature of the property conveyed and which 
he undertook to examine for the purchaser. .. When 
the means of knowledge are open and at hand, or fur¬ 
nished to the purchaser or his agent, and no effort is 
made to prevent the party from using them, and 
especially where the purchaser undertakes examina¬ 
tion for himself, he will not be heard to say that he 
has been deceived to his injury by the misrepresen¬ 
tations of the vendor.” 
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McNabb’s Waiver. 

McNabb acknowledged bis deed to Slater, conveying the 
Washington, D. C., property, on Jnly 20, 1948. (J. A. 51) 
Prior to Jnly 20, appellant discovered on July 16 that 
Cleckler was the owner of the orchard (J. A. 39) and that 
the recitation in the deed to the orchard with respect to 
acreage read 120. Nevertheless, he and Parker started 
picking peaches July 17 (J. A. 51) and continued through 
July 23. (J. A. 72) McNabb kept the proceeds realized 
from the marketing of the peaches. (J. A. 41, 52) There¬ 
fore, if, as claimed by appellant, Thomas represented to 
him that he owned the orchard, appellant was cognizant of 
the falsity of this alleged misrepresentation prior to July 
20 when he acknowledged his deed which executed the ex¬ 
change agreement and prior to July 23 when he stopped 
picking peaches. (J. A. 51, 72) It is well settled in this 
jurisdiction that if one party learns that the other has been 
guilty of fraud and in spite of such knowledge insists on 
performing the terms of the contract, he thereby waives 
any claim for damages he may have had against the other 
contracting party. This holds true whether the contract is 
partially or wholly executory. Horning v. Ferguson , 52 A. 
2d 116; Simon v. Goodyear Metallic Rubber Shoe Co ., 105 F. 
573, 579, 52 L. R. A. 745, and Van Scherpe v. Ulberg et al. y 
232 Mich. 699, 206 N. W. 323, 324. It is evident from the 
above that McNabb did not rescind this contract until after, 
as a result of his operation of the orchard, he had con¬ 
vinced himself that he had speculated unwisely. Accord¬ 
ing to McNabb he wanted to finish picking peaches to see 
if there were 5,000 bushels. (J. A. 53) Therefore, appellee 
contends that McNabb’s decision to rescind the deal was 
made as a result of his own operation of this orchard and 
not because he discovered the alleged misrepresentations. 
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McNabb’s Inability to Reconvey. 

Appellant McNabb lost the Tennessee orchard in the sale 
which resulted from his failure to pay notes secured by 
the land. (J. A. 27) Instead of properly caring for the 
land and preserving it for disposition as directed by the 
court upon termination of this case which he instituted, he 
abandoned the property, (J. A. 41) kept for himself the 
monies resulting from harvesting the peaches, (J. A. 42) 
failed to pay notes which he assumed, (J. A. 27) alleged in 
his complaint he would and could reconvey, (J. A, 6) and 
now appellant asks this court to excuse his inability to re¬ 
convey which resulted directly from his own derelictions. 

In the cases cited by appellant on this point ( Neblett v. 
McFarland, 92 U. S. 101, 105, 23 L. Ed. 471; Thackrdh v. 
Haas, 119 U. S. 499, 30 L. Ed. 486; Masson v. Bovet, 1 
Denio, 69, 43 Am. Dec. 651) the inability to reconvey of 
the party seeking relief was due to action by the person 
who committed the fraud or due to the unwitting action of 
the person seeking relief. McNabb certainly knew that the 
property would be foreclosed if he did not pay the notes. 
Appellee submits therefore that the cases cited by appel¬ 
lant with respect to restoration are inapplicable to the in¬ 
stant case. 

CONCLUSION. 

In conclusion, it is submitted by appellee that the evi¬ 
dence adduced at the trial below fully warrants findings 
that appellant (1) failed to sustain the burden of proof 
resting on him in that he failed to offer clear and convincing 
evidence that the elements of fraud were present, (2) was 
unwilling to accept the statements put out by Thomas in 
that he went to the land to see for himself, instituted an 
independent investigation by inspecting the orchard per¬ 
sonally, making inquiries of local people, hiring peach ex¬ 
perts who reported to him with respect to past, present 
and future facts concerning the orchard, operating the 
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orchard for himself until he had convinced himself that he 
had made a bad speculation, (3) disregarded information 
which put him on notice as to the correctness of representa¬ 
tions allegedly made, and (4) put himself in a position of 
being unable to reconvey the Tennessee orchard by his fail¬ 
ure to pay off notes secured by the land conveyed to him. 

It is therefore respectfully requested that the judgment 
of the lower court be affirmed in all respects. 

Charles E. Htttsler, 

Charles EL Chaplin, 

Attorneys for appellee 
Katherine T. Slater. 
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v. 

0. E. Thomas, LnAH K. Thomas, and Katherine T. 

Slates, 

Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


APPELLANT’S REPLY BRIEF 

In its essence the argument of appellee Slater is that 
appellant did not “clearly prove” that he was defrauded 
or swindled by her father of his property, money and 
promissory notes and therefore the findings of the Dis¬ 
trict Court to that effect were not “clearly erroneous”. 
But the law is that “a finding is ‘clearly erroneous’ when 
although there is evidence to support it, the reviewing 
court on the entire evidence is left with the definite and 
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firm conviction that a mistake has been committed.” 
United States v. Gy sum Co., 333 U. S. 364, 395, 92 L. Ed. 
746, 68 S. Ct. 525; R. Stanley Dollar, et ad. v. Emory S. 
Land, Chairman, U. S. Maritime Commission, et ad., No. 
10299, decided by this Court July 17, 1950 and reported 
in The Washington Law Reporter of December 8, 1950 
at pp. 1336-1337. 

But inasmuch as there is no evidence in the record from 
which the adverse findings could be deduced, the facts will 
be restated and reappraised. 

THE REPRESENTATIONS. 

When Thomas came to Washington and listed the 
orchard with Cox for sale or trade, he, of course, 
learned from Cox (a) that appellant had previously 
listed his property with him for sale or trade, and (b) 
that appellant had bought his property through Cox 
two years before for $50,000, paying twenty odd thou¬ 
sand dollars in cash, and that Cox was handling the col¬ 
lection of the rents and his records doubtless were made 
available to Thomas’s inspection. Thomas therefore knew 
exactly what appellant owned, what it was actually worth 
and what it was yielding. With this knowledge Thomas 
inspected appellant’s building for he testified by depo¬ 
sition that he interviewed the tenants. 

Possessed of this knowledge, Thomas, of course, knew 
that he would not be able to palm off the orchard on 
appellant if he told him the truth about it, which was 
that it was owned by Cleckler, was being operated by 
Cleckler through his foreman Parker, that it could be 
bought from decider for $7,000, that it contained about 
120 acres, of which only about 75 acres were in peach 
trees, and that in 1947 it produced 6400 bushels of peaches 
at an operating cost that year of $4300.00. So, when 
Thomas came to Washington the second time, which was 
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the occasion when he met appellant, Thomas, to enlist 
appellant's interest and confidence and to impress npon 
him the fact that the orchard was worth more than the 
equity in the C Street property, willfully represented 
to appellant that he owned the orchard and had operated 
it himself for the past two years, that he valued it at 
$55,000.00, that it contained 140 acres and that there were 
about 11,000 healthy bearing peach trees on it, that in 
1947 it produced about 22,000 bushels of peaches and 
that in that year the operating cost was $2,200.00, that 
he paid his foreman of the orchard $3.00 a day except 
during picking season when he paid him $4.25 a day. 
(App. 33, 34) 

It should be noted, because of its importance, that 
these representations pertained to latent matters and past 
events, the truth or falsity of which would not be dis¬ 
covered by inspecting the orchard, and appellee Slater 
does not contend that her father did not make these rep¬ 
resentations to appellant; indeed the District Court found 
that they were made. (Finding No. 1, J. A. 15) 

THE FALSITY OF THE REPRESENTATIONS WAS 

CLEARLY PROVED. 

Cleckler, who testified as a witness for appellee Slater, 
laid bare the falsity of Thomas' representations when he 
testified: That he had owned the orchard since 1946. 
(J. A. 23) During his ownership of the orchard he 
managed it himself. (J. A. 24) He sold the orchard 
to Thomas July 14, 1948 for $7,000.00. If Thomas re¬ 
alized any profit on a resale of the orchard, he, Cleckler, 
was to share in the profits. (J. A. 25). 

Likewise Cleckler's foreman Parker did so when he 
testified: That Cleckler became owner of the orchard 
in 1946. (J. A. 57) He, Parker, had a lease on the 
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orchard for three years from March 24,1947, under which 
he was entitled to one-half of all crops raised. (J. A. 58). 

And according to Thomas’ deposition his daughter, ap¬ 
pellee Slater, knew what was going on between him and 
appellant and she had a hand in it. He testified: 

Q. Did yonr daughter know that this deed was 
going to be made to her? A. Yes, she put in part 
of the money—quite a bit of money. 

Q. How much amount did she put in? A. Oh, 
I don’t know. I expect it runs up considerable, what 
she put in. 

Q. Well, just give us an estimate of the approxi¬ 
mate amount. A. Oh, I don’t know. I just—I don’t 
know what was used. Maybe around fifteen hundred 
or two thousand, all told. (Thomas’ dep. p. 45) 

Q. Now what is your interest in this Washington 
property, Mr. Thomas? A. Well, my daughter paid 
most of the money that was paid out, and of course 
she would eventually get the property, anyway, the 
kids would, and I just figured my interest in it would 
be whatever was necessary, as long as we kept it 
(Thomas’ dep. p. 53) 

See appellee’s motion to dismiss (J. A. 8) 

APPELLANT TO THE END RELIED UPON 
THOMAS’S REPRESENTATIONS. 

In Mudsill Mining Co. v. Watrous, 61 F. 163, Mr. Justice 
Lurton said: 

“Fraud, it is said, must be proven, and not pre¬ 
sumed; yet fraud, like all other questions of fact, 
may be, and in most cases is, made out by circum¬ 
stances from which the main fad: is inferred. ’ ’ 

Appellant’s uncontradicted testimony is that he relied 
upon Thomas’s representations and the following circum¬ 
stances substantiate this. 

He drove to Tennessee to view the orchard; he went 
to Thomas’s home and stayed there overnight; he went 
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to the orchard with Thomas the next day; he went with 
Thomas to talk to Harrison, a friend of Thomas, regard¬ 
ing the possibilities of the orchard; he talked to Tipps 
regarding the condition of the orchard; he brought Thomas 
back to Washington, never suspecting that Thomas was 
engaged in an intrigue to swindle him; he signed the 
exchange contract on July 12, 1948 and put up $1,000 to 
evidence his good faith—Thomas put up nothing; he left 
the examination of the title and settlement in Thomas’ 
hands; he returned to Tennessee and again viewed the 
orchard with Thomas; he went to Thomas’s lawyer’s 
office and carried out his contract with Thomas; he neveT 
inquired of Harrison or Tipps regarding the representa¬ 
tions of Thomas or the value of the orchard; and he 
never employed counsel to investigate the truth of 
Thomas’s representations. Does this sound like a man 
possessing knowledge that he is being swindled? 

APPELLANT NEITHER WAIVED NOR ACQUIESCED 
IN THE FRAUD BECAUSE HE HAD NO KNOWLEDGE 
OF ITS PERPETRATION UPON HIM. 

In Pence v. Langdon, 99 U. S. 581, the Supreme Court 
said: 

“Acquiescence and waiver are always questions of 
fact. There can be neither without knowledge. The 
terms import this foundation for such action. One 
cannot waive or acquiesce in a wrong while ignorant 
it has been committed. Current suspicion and rumor 
are not enough. There must be knowledge of facts 
which will enable the party to take effectual action. 
Nothing short of this will do. But he may not will¬ 
fully shut his eyes to what he might readily and ought 
to have known. When fully advised, he must decide 
and act with reasonable dispatch. He cannot rest 
until the rights of third persons are changed. Under 
such circumstances, he loses the right to rescind, and 
must seek compensation in damages. But the wrong¬ 
doer cannot make extreme vigilenee and promptitude 
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conditions of rescission. It does not lie in his mouth 
to complain of delay, unaccompanied by acts of own¬ 
ership, and by which he has not been affected. The 
election to rescind or not to rescind, once made, is 
final and conclusive. The burden of 'proving knowledge 
of the fraud and the time of its discovery rests upon 
the defendant.” 

In Pomeroy’s Eq. Juris., Vol. 2, 4th Ed., s. 895, it is 
said: 

When the Knowledge or Information Must be 
Proved, and Not Presumed.—The principal discussed 
in the two preceding paragraphs is subject, however, 
to the following important qualification, which is 
based upon the proposition heretofore stated, that 
whenever a positive representation of fact is made, 
the party receiving it is, in general, entitled to rely 
and act upon it, and is not bound to verify it by an 
independent investigation. Where a representation 
is made of facts which are or may be assumed to 
be within the knowledge of the party making it, the 
knowledge of the receiving party concerning the real 
facts, which shall prevent his relying on and being 
misled by it, must be clearly and conclusively estab¬ 
lished by the evidence. The mere existence of oppor¬ 
tunities for examination, or of sources of informa¬ 
tion, is not sufficient, even though by means of these 
opportunities and sources,,in the absence of any rep¬ 
resentation at all, a constructive notice to the party 
would be inferred; the doctrine of constructive notice 
does not apply where there has been such a repre¬ 
sentation of fact. If one party—a vendor for ex¬ 
ample—claims that the invalidating effects of his mis¬ 
representations are obviated, and that the purchaser 
was not misled by them, either because they were con¬ 
cerning patent defects in the subject matter, or be¬ 
cause he was from the outset acquainted with the 
real facts, or because he had made inquiry, and had 
thereby ascertained the truth, the foregoing quali¬ 
fication plainly applies; it is plainly incumbent upon 
the vendor to prove the alleged knowledge of the 
purchaser by dear and positive evidence, and not to 
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leave it a matter of mere inference or implication; 
an opportunity or means of obtaining the knowledge 
is not enough. The qualification applies no less plainly 
to the case where the party receiving a representa¬ 
tion has given to him an opportunity of examining 
into the real facts, or where his attention is directed 
to the source of information. The mere opportunity 
or the means of investigation are not sufficient. Un¬ 
doubtedly, if there had been no misrepresentation, 
they might or would have put the party upon an 
inquiry, and would, therefore, amount in law to a 
constructive notice of the facts which might have 
been learned by such inquiry; but the positive repre¬ 
sentation of a fact cannot be counter-acted by such 
implication. • • • 

There is not a word of testimony in the record from 
which it could be deduced that appellant, by independent ' 
investigation, gathered information regarding the value 
of the orchard or the truth or falsity of the other repre¬ 
sentations made by Thomas to him. 

In Dellefield v. Blackdel Realty Co., 128 F. (2d) 85, the 
court, at p. 90, said : 

‘‘Defendants assert that statements as to value are 
only opinion, and not pToperly the foundation of an 
action for deceit. (Citations) While this may be 
generally true, it is recognized that under certain 
circumstances such representations may be action¬ 
able, as where they are put forth as a definite state¬ 
ment of fact by a party having superior or perhaps 
exclusive knowledge to one without such knowledge 
and misrepresent the actual views of the maker. 

(Citations)” 

See also F. H. Smith Co. v. Low, 57 App. D. C. 167, 
169, 18 F. 2d) 817, and Owen v. Schwartz, 85 U. S. 
App. D. C. 302. 

Appellant certainly did not gather from S. Harrison, 
George Mickel and E. L. Tipp any information regarding 
the value of the orchard or the truth of the other repre¬ 
sentations Thomas made to him. Appellees’ lawyer asked 
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Harrison: “Did Mr. McNabb ever ask you what you 
thought the orchard was worth when he talked?’’ To 
which his reply was: “No.” (J. A. 74) It was not 

until Wednesday, July 21, 1948, which was after appellant 
had performed his part of the contract and delivered his 
deed to Thomas that he learned that Thomas’s repre¬ 
sentations were false. (J. A. 37,63) 

HOW THOMAS WORKED THE SWINDLE. 

Thomas came to Washington from his home in'Grays- 
ville, Tennessee, and represented to appellant that he 
owned a peach orchard in Tennessee valued by him at 
$55,000, and acting upon his alluring representations (all 
of which turned out to be false), appellant went to Ten¬ 
nessee and stayed overnight at Thomas’s home. The 
next day Thomas took appellant to the orchard he said 
he owned but to which he had neither title nor color of 
title. Following this appellant returned to Washington 
and brought Thomas along. On the occasion of McNabb’s 
second visit to the orchard, Thomas introduced Cleckler, 
but concealed from McNabb that Cleckler was the owner 
and operator of the orchard, and that Thomas could buy 
the orchard from Cleckler for $7,000.00. On July 12,1948 
Thomas, for a consideration of $37,500 represented by 
appellant’s equity of $25,000 in his Washington real es¬ 
tate, $4,000 in cash and promissory notes aggregating 
$8,500, contracted to sell the orchard to appellant even 
though he did not own it and had no color of title to it. 
Of the $4,000 appellant deposited $1,000 as earnest money 
to show his good faith. Thereupon Thomas returned 
to his home to arrange for settlement at his lawyer’s 
office. Through connivance with a Title Insurance Com¬ 
pany in Tennessee, Thomas obtained from it a title certi¬ 
ficate dated July 13, 1948, which certified (falsely) that 
according to the land records Thomas and his wife owned 
the orchard in fee simple and unencumbered. Relying 
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upon the integrity of the certificate of title and Thomas’s 
representations which induced the contract and its settle¬ 
ment, appellant turned over to Thomas two checks, one 
for $2,750 and the other for $250, which, with the $1,000 
deposit, constituted the $4,000 cash required. He also 
turned over to him promissory notes aggregating $4,250 
and a conveyance to Thomas’s daughter, appellee Slater, 
of his equity in the Washington Teal estate. Thereupon 
Thomas delivered to appellant a deed to the orchard 
though he did not own it and had no color of title to it. 
Thomas then exercised his option and bought the orchard 
from Cleckler, its owner, for $7,000 by endorsing over to 
Cleckler the $2,750 check and delivering to Cleckler his 
deferred purchase money notes aggregating $4,250 pay¬ 
ments which appellant assumed. Thereupon CleckleT gave 
Thomas a deed to the orchard which deed Thomas never 
recorded. (The notes for $4,250 which appellant gave to 
Thomas and appellant’s assumption of the $4,250 notes 
which Thomas gave to Cleckler represented the $8,500 in 
notes which appellant had contracted to give.) 

From the above it will be seen that neither Thomas 
nor his daughter, appellee Slater, put up a dollar either 
in property or in money for the equity in the Washington 
real estate, the $4,000 cash or for the $4,250 in promissory 
notes. 


AFTERMATH OF THE SWINDLE. 

Thomas did not pay his first deferred purchase money 
note when it matured so Cleckler foreclosed the trust 
which secured its payment by selling the orchard through 
foreclosure proceedings and at the sale he reacquired title 
to the orchard by buying it back for $2,000 which was the 
only bid made. Consequently Cleckler has title to the 
orchard and $2,750 to boot. Thomas’s daughter, appel¬ 
lee Slater, holds title to appellant’s Washington real es- 
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tate, his equity in which was valued at $25,000, and 
Thomas has $250 of appellant’s money and his promis¬ 
sory notes for $4,250. 

On the other hand, appellant has nothing, having lost 
his equity in his Washington real estate, $4,000 in cash, 
and, if this judgment is not reversed by this Court, he 
stands obligated to pay Thomas $4,250 on his promissory 
notes. Besides this, appellant might be liable to Cleckler 
on Thomas’s notes of $4,250 after crediting thereon $2,000 
which the property brought at the foreclosure proceedings. 

Respectfully Submitted, 

Joseph T. Shebieb, 

Geobge C. Gemmae, 

Attorneys for Appellant. 
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PETITION FOB REHEARING 

The appellant respectfully moves the Court to grant a 
rehearing of this cause and for grounds thereof states: 

1. On page 2 of the opinion, filed herein, it is stated 
that the representations of Thomas with respect to the 
yield of the orchard for the year 1947 was an estimate 
as to the expected crop. 

2. That Thomas * representation that the cost of oper¬ 
ating the orchard for 1947 was $2,200.00 was likewise 
his estimate of the cost of operating the orchard for that 
year. 

3. That with respect to the statement of Thomas that 
he had owned and operated the orchard for 1946 and 
1947 the testimony of the principals and other witnesses 
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was in conflict, and that the issues thus raised could be 
resolved only by estimates of credibility which could best 
be made by the trial judge. 

4. With respect to the representation of Thomas as to 
the value of the orchard, the opinion of the Court states, 

“The only other evidence of value in the record is 
that this same orchard wus offered for sale in 1947 
for $6,000. and that Thomas purchased the land on 
July 16, 1948, for $7,000. plus some undisclosed por¬ 
tion of whatever profit might be made by him on resale 
of the property.” 

5. On page 4 of the opinion of the Court it is said, 

“But we do not think that this case must depend 
upon the merits of Thomas’ representation of value. 
Even if made and if considered material, thereby 
giving rise to the presumption that it induced the action 
complained of, there is ample evidence in the record 
to rebut that presumption and to support the trial 
judge’s finding that McNabb did not in fact rely 
thereon. Before consummating the exchange, McNabb 
undertook an independent investigation of the prop¬ 
erty. He visited the orchard twice, contacted a fruit 
broker in the area who was familiar with the prop¬ 
erty, and asked a county farm agent to report to 
him on the condition of the property.” 

6. The Court failed to observe the rule announced by 
the Supreme Court of the United States in Graff am v. 
Burgess, 117 U. S. 180, and by this Court in Hart v. Hines, 
10 App. D. C. 366, 376, regarding the effect of inadequacy 
of consideration in a case of this character. 

Point 1: 

With respect to point 1 of this motion, it is respect¬ 
fully urged that the undenied representation of Thomas 
that in 1947 the orchard produced 22,000 bushels of peaches 
cannot reasonably be regarded as an estimate as to the 
expected crop of that year. It must be remembered that 
this representation was made in June or July of 1948, 
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long after the 1947 peach crop had been harvested and 
sold. What the 1947 crop amounted to was then an es¬ 
tablished fact and hence \vas entirely beyond the realm 
of expectation and estimate. In this connection the tes¬ 
timony of Parker, the foreman of Cleckler who owned 
and operated the orchard in 1946 and 1947, that it pro¬ 
duced in 1947 only 6,400 bushels of peaches stands uncon¬ 
tradicted. Thomas was served personally with a copy of 
the complaint which alleged this misrepresentation. He 
subsequently testified by deposition, but nowhere in his 
testimony is there any denial that he made the representa¬ 
tion complained of or that the orchard produced more 
than 6,400 bushels of peaches for 1947. 

Point 2: 

As to point 2 of the motion, the statement in the opinion 
that the cost of operation of the orchard for 1947 was 
likewise an estimate by Thomas is subject to the same 
observations contained in the preceding paragraph hereof 
with respect to the yield of the orchard. The statement 
as to cost was likewise made more than a year after the 
cost of operation for 1947 had been ascertained. It is 
respectfully urged that this representation cannot justly 
be regarded as an estimate of something to happen in the 
future, and therefore, not a representation of fact. 

Point 3: 

As to point 3 of the motion with respect to the state¬ 
ment in the opinion to the effect that on the question of 
Thomas’ representation that he had owned and operated 
the orchard for 1946 and 1947, the testimony of the prin¬ 
cipals and other witnesses was in conflict and that the 
issues thus raised could be resolved only by estimates of 
credibility which could best be made by the trial judge. 
In this connection it must be kept in mind that Thomas 
neither answered the complaint nor appeared at the trial, 
and hence the trial judge had no opportunity to judge of 
his credibility. In addition it should not be overlooked 
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that Thomas, in two writings signed by him and received 
in evidence without objection, to wit, the exchange con¬ 
tract and the agreement to pay the broker a commission, 
spoke of the orchard as his property, he also delivered 
to McNabb the certificate of a Tennessee Title Insurance 
Company which certified that Thomas held an indefeasible 
record title to the property. This certificate, of course, 
was false because Thomas never had a record title to the 
property. The record title remained at all times in Cleck- 
ler, Thomas never having recorded his deed. Under these 
circumstances the testimony of Thomas is entitled to little 
or no weight. That he represented to McNabb that he 
owned the property is corroborated by the testimony of 
Cox. 

In a somewhat similar situation the Supreme Court of 
the United States in United States v. Gypsum Co., 333 
U. S. 364, 396, 92 L. Ed. 766, said: 

“Where such testimony is in conflict with contem¬ 
poraneous documents we can give it little weight, 
particularly when the crucial issues involve mixed 
questions of law and fact Despite the opportunity 
of the trial court to appraise the credibility of the 
witnesses, we cannot under the circumstances of this 
case rule otherwise than that Finding 118 is clearly 
erroneous.” 

See also Dollar v. Land, 78 Wash. L. R. 1336, and Orvis 
v. Higgins, 180 F. (2d) 537, 539. 

It is therefore respectfully submitted that the Court 
erred in holding that the testimony of Thomas with respect 
to this representation was entitled to more weight than 
the admitted documentary evidence to the contrary. 

Point 4: 

The Court in its opinion states that the only evidence of 
value of the orchard was that in 1947 it was offered for 
sale for $6,000 and that Thomas purchased it on July 16, 
1948 for $7,000. . 
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The Court appears to have inadvertently overlooked the 
undisputed testimony of Cleckler that in 1949 the orchard 
was sold at public auction in a foreclosure proceeding in¬ 
stituted by him against Thomas for $2,000. Cleckler J s bid 
in that amount was the only one received. There is no 
evidence in the record to show that the value of the orchard 
had changed in the slightest degree between 1947 and 1949. 
If the value of the orchard is to be. determined as of 1947, 
then McNabb paid for it over six times its value. If the 
value is determined as of 1948, he paid over five times its 
value, and if the value is determined as of 1949, he paid 
over sixteen times its value. Such a disparity in value 
raises a suspicion of fraud as said by the Supreme Court 
in Graff am v. Burgess , 117 U. S. 180,186,194, and in Hart 
v. Hines , 10 App. D. C. 366, 375, 376. The cases last cited 
dealt with judicial sales, but the Supreme Court in the 
Graffam case said, 

“It is true that these observations, both of Mr. 
Kerr and Chancellor Desaussure, were made in refer¬ 
ence to private sales between parties and do not 
strictly apply to judicial sales. But they show that 
great inadequacy of price is a circumstance which a 
court of equity will always regard with suspicion, 
unless it appears by the circumstances of the case, 
or by evidence, that it was no fault of the buyer. ,, 

Point 5: 

In its opinion the Court held that even if the misrep¬ 
resentations of Thomas be conceded, there was ample evi¬ 
dence in the record to show that MdSTabb did not in fact 
rely thereon because he had made an independent investi¬ 
gation of the property. 

In order that an independent investigation may deprive 
a representee of relief from misrepresentation, the in¬ 
vestigation must be of such character as to fully acquaint 
the representee with the essential facts. 
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Mr. Pomeroy in his Equity Jurisprudence, section 895, 
note 4, states the rule as follows: , 

“The better and more reasonable doctrine, the one 
consistent with the fundamental rule, and supported 
by the majority of well-considered cases, • • • is this: 
The buyer will not be prevented from availing himself 
of false representations of the seller, unless he makes 
an investigation on his own account and it is of such 
character as to fully acquaint him with the essential 
facts.” 

A more ample statement of the rule is found in 23 Am. 
Jur. p. 945 sec. 144, as follows: 

The mere fact that one makes an independent in¬ 
vestigation or examination or consults others, does 
not necessarily show that he relies on his own judg¬ 
ment or on the information so gained, rather than on 
the representations of the other party, nor does it give 
rise to a presumption of law to that effect If, under 
the circumstances, he is unable to learn the truth 
from such examination or investigation or, without 
fault on his part, does not learn it and in fact relies 
on the representations, he is entitled to relief, all other 
ingredients of liability being present It is well set¬ 
tled that where the representee makes only a partial 
investigation, relies in part upon the representations, 
and is deceived by such representations to his injury, 
he may maintain an action for deceit or secure appro¬ 
priate equitable relief. 

This ruling of the Court is believed to be in conflict with 
the decision of the Supreme Court in Stewart v. Wyoming 
Cattle Ranche Co., 128 U. S. 383; F. H. Smith Co. v. Low, 
57 App. D. C. 167; Slater v. Buggies, 49 App. D. C. 277; 
Owen v. Swartz, 85 App. D. C. and Looker v. Allston, 
159 Fed. 599,—in all of which cases the representee of the 
false misrepresentation made an independent investigation 
and inspection of the property involved in the suit Not¬ 
withstanding such inspection and investigation, recovery 
was upheld in favor of the representee. In Looker v. AUs- 
ton, supra, and Sioux National Bank v. Norfolk State Bank, 
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56 Fed. 139, the contention was made that in order to re¬ 
cover, the representee was obliged to show that he relied 
solely upon the representation of the defendant. The 
courts denied that any such rule obtained and held that 
notwithstanding the representee had relied in part upon 
his own investigation and inspection, yet, if he also relied 
upon the false representation of the defendant, he would 
be entitled to relief. 

The evidence in this case clearly shows that McNabb 
obtained no information from Harrison or Tipps as to the 
value of the orchard; what it produced in 1947, the cost 
of operation for that year or anything regarding the 
ownership of the orchard. And it cannot reasonably be 
said that he relied upon the information obtained from 
those witnesses as to the false representations of Thomas 
in connection with those matters. 

Point 6: 

The disparity between the price paid by McNabb for 
the orchard and the value thereof, even assuming that 
McNabb ever got record title to the orchard, was so gross 
as to call for the application of the principles announced 
in Graff am v. Burgess and Hart v. Hines, supra. As 
Thomas never recorded his deed from Cleckler, McNabb 
never got a record title to the orchard. The title remained 
outstanding in deckler at all times. There was implicit 
in the exchange agreement an obligation on the part of 
Thomas to convey to McNabb at least a marketable record 
title. At no time could McNabb convey away or encumber 
the orchard property by a good record title. This he 
never had, and it would seem that there was a total failure 
of consideration moving to McNabb in return for his 
$37,500 in cash, equity and notes. 
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CONCLUSION 

In conclusion it is respectfully submitted that the Court, 
in its consideration of the facts, did not take into account 
Thomas’s intent and bad faith when he opened and carried 
on the negotiations with McNabb. In Witters v. United 
States, 70 U. S. App. D. C., 316, 319, 106 F. (2d) 837, 
this Court, speaking of intent, said: 

“• • • Intent is the ‘design, resolve, or determina¬ 
tion’ with which a person acts.” 

And in Lloyd v. Fvlton, 91 U. S. 479, 485, the Supreme 
Court said: 

“Fraud is always a question of fact with reference 
to the intention of the grantor. Where there is no 
fraud, there is no infirmity in the deed. Every case 
depends upon its circumstances, and is to be care¬ 
fully scrutinized. But the vital question is always the 
good faith of the transaction. There is no other test” 

In Boone v. Boone, No. 10430, decided by this Court 
April 26, 1951, there was no direct or positive evidence 
of fraud, but the Court deduced the fraud from the acts 
and circumstances proven. 

Was it Thomas’s intent by acts, declarations and cir¬ 
cumstances to defraud McNabb of his property, money 
and promissory notes? In considering this question it 
should be remembered, for it is an undisputed fact, that 
Thomas, by his acts, declarations and the circumstances, 
and without giving up a dollar of his own in the form of 
money or property, succeeded in getting from McNabb his 
Washington real estate, $3000.00 cash and $4250.00 in 
promissory notes. Thomas, though charged with fraud 
and served with a copy of the complaint by the United 
States Marshal in Tennessee, did not answer the com¬ 
plaint, hence he raised no issue in his defense. Neither 
did Thomas appear and testify at the trial, consequently 
Judge Letts was not afforded an opportunity to judge of 
his candor or credibility. Neither did Judge Letts have 
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an opportunity to judge of the credibility of Slater for she 
too failed to take the witness stand to testify. Thus it ap¬ 
pears that the two persons who now possess the fruit of 
the bad faith remained mute at the trial. 

In the present case we have the following overt acts, 
declarations and circumstances on the part of Thomas 
which certainly establish fraudulent intent: 

(a) Thomas said he owned the orchard. That state¬ 
ment was not made in good faith because he did not own 
the orchard. 

(b) Thomas said he had operated the orchard during 
the previous two years. That statement was made in bad 
faith because he knew that he neither owned nor had 
operated the orchard. 

(c) Thomas said the orchard contained 140 acres, 
more or less. That statement was made in bad faith be¬ 
cause he knew it only contained 120 acres, more or less. 

(d) Thomas said that he knew that in 1947 the orchard 
produced 22,000 bushels of peaches and that the operating 
cost that year was $2,200. That statement was made in 
bad faith because he had never operated the orchard. 

(e) Thomas invited McNabb to stay at his home on 
his first visit and the following day he took him to the 
orchard, and though Cleckler was there at the time, 
Thomas concealed decider’s identity in order to prevent 
McNabb from finding out the truth. This surely indi¬ 
cated bad faith and concealment. 

(f) At the settlement Thomas produced a spurious 
certificate of title showing ownership of the orchard in 
him whereas it was in Cleckler. This was the grossest 
kind of bad faith because it was deliberately done to 
substantiate his false statement of ownership of the 
orchard and could only have been accomplished by 
Thomas’s connivance with the title company. 
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(g) At the settlement Thomas handed McNabb a deed 
conveying the orchard to him. This was done in bad 
faith because Thomas did not possess a scintilla of title 
at that time. 

(h) On the strength of Thomas’s deed to McNabb, 
Thomas got from McNabb a deed to his apartments, 
$3000.00 in cash and promissory obligations of $8500.00 
without putting up a dollar of his own in the form of 
money or property. 

(i) Following receipt from McNabb of $3000.00 and 
McNabb’s promissory notes of $4250.00, Thomas, by 
using $2750.00 of the this $3000.00, obtained from 
Cleckler a deed to the orchard, which deed Thomas 
never recorded . This conduct spells nothing but bad 
faith, for McNabb understood that he was to get a good 
title to the orchard whereas the title still remained of 
record in Cleckler. 

Were these representations, acts and circumstances 
consistent with an honest purpose! 

In the light of the foregoing facts it seems incredible 
that the Court, in its decision of the case, should have 
given more importance to McNabb’s casual visits to the 
orchard than to Thomas’s evident bad faith throughout 
the transaction. Thomas’s representations and conduct 
from the time he met McNabb until he had absorbed 
practically everything McNabb possessed was character¬ 
ized by bad faith. It was nothing short of a persistent 
and consistent scheme to deceive and defraud McNabb 
and it resulted in Slater obtaining title to the apartment 
houses in which McNabb had a cash equity of $25,000.00, 
and in Thomas getting $3000.00 and promissory notes of 
$4250.00 without either of them putting up a dollar in 
the form of money or property. Therefore the decision 
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of this Court in Slater v. Buggies, 49 App. D. C. 277, 
aptly fits this case. See also Kell v. Trenchard, 142 F. 16. 

It is therefore respectfully submitted that this motion 
for rehearing should be granted. 


Joseph T. Shebieb, 

Geobge C. Gebtmah, 

Attorneys for Appellant. 

I certify that the foregoing motion for rehearing is 
presented in good faith and not for delay. 


Joseph T. Shebieb, 
Of counsel 


